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MR. JUSTICE HOLMES AND THE CONSTITUTION 


A REVIEW OF HIS TWENTY-FIVE YEARS 
ON THE 
SUPREME Court * 


I 


eon the present Chief Justice was appointed, a leading 
New York newspaper gave utterance to a wide-spread pub- 
lic appreciation of his “ tact and good humor ” by remarking that 
“ with Justice Taft as moderator, it is probable that not a few 
asperities that mar the harmony of the celestial chamber, the con- 
sulting room, will be softened, and that not quite so often in the 
future will the Court divide five and four.” Such an exaggerated 
view of the power of camaraderie neglects the deeper influences 
behind constitutional adjudications. Divisions of the Court in w 
decisive issues are not due to want of “ tact and good humor ” in 
the “‘ moderator,” nor is accord secured through genial and irenic 
personalities. A more lubricating humor and accommodating 
mind probably never presided over the Supreme Court than during 
the incumbency of Chief Justice Fuller. Yet divided opinions in 
cases involving public issues were plentiful during his time, as 
they were during the time of Chief Justice White, as they have 
, been, and will continue to be, during the successive terms of Chief 
Justice Taft. The key to an understanding of the Court’s attitude 
in cases of great public moment is not to be found in the tempera- 











* T have freely drawn on two of my earlier papers in the Harvarp Law Review. 
(1916) 29 Harv. L. Rev. 683; (1923) 36 Harv. L. REv. goo. 











122 HARVARD LAW REVIEW 


mental felicities of the judges, but in a candid analysis of the 
operation of the judicial process in constitutional controversies. 
In the nature of Supreme Court litigation must be sought the ex- 
planation for the large incidence of dissent.’ 

The stuff of constitutional law, it cannot be too often recalled, 
differs profoundly from ordinary law. The dominant issues of 
Supreme Court litigation and the consequences of their adjudica- 
tions are not those of the familiar lawsuits between John Doe and 
Richard Roe. The Supreme Court marks the boundaries between 
state and national action; it mediates between citizen and govern- 
ment. This tribunal is the final authority in adjusting the rela- 
tionship of the individual to the separate states, of the individual 
to the United States, of the forty-eight states to one another, of the 
states to the Union, and of the three departments of government 
to each other. The Court thus exercises essentially political 
functions. It escapes the rough and tumble of politics partly 
through the restraint of traditional mental habits and the scrutiny 





1 In the quinquennium of 1910~1914, according to a rough classification between 
cases involving constitutional and kindred issues of public law on the one hand, and 
all other cases on the other, there were dissents in about thirteen per cent of the con- 
stitutional cases, and in only eight per cent of the non-constitutional cases. Accord- 
ing to a similar classification for the 1921-1925 quinquennium, dissents were recorded 
in twenty-seven per cent of the constitutional cases and in only four per cent of the 
non-constitutional cases. For this analysis, I am indebted to Mr. Harry Shulman, 
research fellow of the Harvard Law School. 

From time to time it is suggested that dissents should be suppressed. Such a 
proposal does violence to the whole history of the Supreme Court. The practice of 
expressing dissents in constitutional litigation has always been vigorously exercised 
because conceived to be rooted in judicial duty. “I am of opinion,’ wrote Mr. 
Justice Story, “that upon constitutional questions, the public have a right to know 
the opinion of every judge who dissents from the opinion of the court, and the 
reasons of his dissent.”’ Briscoe v. Bank of Kentucky, 11 Pet. 257, 349, 350 (U. S. 
1837). And so Chief Justice Taney, “It has, I find, been the uniform practice in 
this Court, for the justices who differed from the Court on constitutional questions, 
to express their dissent.” Rhode Island v. Massachusetts, 12 Pet. 657, 752 (U. S. 
1838). Again Mr. Justice Moody: “... where the judgment is a judicial con- 
demnation of an act of a coérdinate branch of our Government it is so grave a 
step that no member of the court can escape his own responsibility, or be justified 
in suppressing his own views, if unhappily they have not found expression in those* 
of his associates.” Employers’ Liability Cases, 207 U. S. 463, 505 (1908). The 
extent to which some of the strongest members of the Court have discharged this 
duty is illustrated by the record of Mr. Justice Miller. During his twenty-eight 
years on the Court, he wrote 783 opinions of which 169 were dissents. GREGORY, 
SAMUEL FREEMAN MILLER (1907) c. VIII. 
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of professional opinion, but largely because the Court moves only 
when invoked, and then only under the guise of settling a lawsuit.’ 


II 


The complex process involved in these political adjustments by 
the Supreme Bench we call, compendiously, American Constitu- 
tional Law. Its operations to date are to be gathered from the 
decisions and doctrines, the rules and refinements, recorded in the 
two hundred and seventy-five volumes of United States Reports. 

Broadly classified, two types of constitutional claims come be- 
fore the Court: 


First. Specific provisions of the Constitution guarding 
against the recurrence of well-defined, historic grievances, or 
embodying a specific limitation of power either upon the states 





2 The orthodox theory of judicial review in constitutional controversies was 
admirably stated by Mr. John W. Davis in his presidential address before the 
American Bar Association in 1923: “ There is a curious misconception underlying 
much that is said and written on this subject as to the duties that the court is called 
upon to discharge. One might suppose from some of these outgivings that the 
court sat at the outer gate of Congress waiting to visit a jealous censorship on the 
laws that issue from that portal; and that over them it had a general power of life 
and death, of approval or of veto. But august as are the functions of the court, 
surely they do not go one step beyond the administration of justice to individual 
litigants. ... 

“ Shall we say that when an American stands before the court demanding rights 
given him by the supreme law of the land, the court shall be deaf to his appeal? 
Shall wrongs visited upon him by the illegal excesses of Congresses or legislatures be 
less open to redress than those which he may suffer from courts, or sheriffs, or mili- 
tary tyrants or civilian enemies? If this be so, if in any such case the ears of the 
court are to be closed against him, it is not the power of the court that has been re- 
duced but the dearly-bought right of the citizen that is taken away.” (1923) 48 
A. B. A. REP. 193, 204. 

How the American doctrine strikes a distinguished English legal mind, Lord 
Birkenhead made clear at the same meeting of the American Bar Association in his 
comment on Mr. Davis’ remarks: “ Your President is one for whom intellectually 
I have a great admiration; and personally a deep affection. His masterly address 
today carried me entirely with him. But surely one refinement was a little subtle. 
He said that the Supreme Court had not the right in abstracto to construe your 
fundamental constitutional document; but only in relation to the issues presented 
by an individual litigation. But is this in ultimate analysis a very serious deroga- 
tion? When an issue challenged by an individual raises the question whether a law 
is constitutional or not, the decision of the Supreme Court decides this question for 
all time; and if the decision is against the legislature, the attempted law is stripped 
of its attempted authority.” (1923) 48 A. B. A. Rep. 224, 226. 
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or the central government, in the explicit distribution of au- 
thority under our federalism. 

Second. Broad standards of fair dealing, and divisions. of 
power as between states and nation not spelt out in the Con- 
stitution, but derived from political conceptions regarding its 
purposes and their achievement. 


From these two categories of constitutional issues flow two dif- 
ferent series of adjudications which require different materials 
for judgment and in which reason has different scope. 

First. Certain constitutional provisions are so definite in their 
terms and their history that they canalize judicial review within 
narrow limits. They are seldom tested and still more rarely is 
the Supreme Court troubled with doubt about their meaning. 
Whether “ a fact tried by a jury ” has been “ re-examined in any 
Court of the United States” otherwise than “according to the 
rules of the common law,” * whether a tax is laid upon articles 
exported from any state,* whether a crime is “ infamous,” ° even 
whether the prohibition against “unreasonable searches and 
seizures ”’* is violated, are neither frequent nor fighting issues 
before the Court. Constitutional law here allows comparatively 
meager play for individual judgment as to policy. 

Second. The broad, undefined clauses of the Constitution and 
the general theories which underlie it give rise to very different 
problems for adjudication. Words like “liberty” and “ prop- 
erty,” phrases like “regulate Commerce . . . among the sev- 
eral States,” “‘ due process of law,” and “ equal protection of the 
laws ” are the foundations for judgment upon the whole appalling 
domain of social and economic facts. But, as the late Judge 





8 Slocum v. New York Life Ins. Co., 228 U. S. 364 (1913). 

4 Spalding & Bros. v. Edwards, 262 U. S. 66 (1923). 

5 United States v. Moreland, 258 U. S. 433 (1922); Brede v. Powers, 263 U. S. 
4 (1923). 

6 Boyd v. United States, 116 U. S. 616 (1886); Gouled v. United States, 255 
U. S. 298 (1921) ; Carroll v. United States, 267 U. S. 132 (1925); Byars v. United 
States, 273 U.S. 28 (1927). Most of these cases have arisen in recent years in con- 
nection with prohibition, which has, from time to time, been a provocative subject 
of Supreme Court litigation. 

See also a recent application of the provision of the Fourth Amendment pro- 
viding that “no Warrants shall issue, but upon probable cause, supported by Oath 
or affirmation ” in Albrecht y. United States, 273 U.S. 1 (1927), 
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Hough reminded us, phrases like “ due process of law” are of 
“convenient vagueness.” " Their content is derived from with- 
out, not revealed within the Constitution. Because of them the 
Court is compelled to put meaning into the Constitution, not take 
it out. For such features of the Constitution a favorite quotation 
of John Chipman Gray is peculiarly pertinent: ‘ Whoever hath 
an absolute authority to interpret any written or spoken laws, it 
is he who is truly the law-giver to all intents and purposes, and 
not the person who first wrote or spoke them.” * The scope for 
interpretation of the Constitution is here relatively unrestricted, 
and the room for exercise of individual notions of policy cor- 
respondingly wide. The judges are cartographers who give tem- 
porary definiteness but not definitiveness to the undefined and 
ever-shifting boundaries between state and nation, between free- 
dom and authority. This is, therefore, the most active and the 
most controversial sphere of Supreme Court litigation. 

Even in considering the application of these broad powers, im- 
portant distinctions must be observed. In a federated nation, 
especially one as vast in its territory and varied in its interests as 
ours, the authority must be lodged somewhere to make necessary 
accommodations between states and the central government. The 
Supreme Court is that ultimate arbiter, and it relies largely on the 
commerce clause for its control. But to believe that this power is 
exercised by distilling meaning out of the words of the Constitu- 
tion would be sheer illusion. Decisions under the commerce 
clause, whether allowing or confining state action, whether sanc- 
tioning or denying federal power, are inevitably exercises in judg- 
ment. The Stock Yards Act,® the Grain Futures Act,*° the West 
Virginia Natural Gas Act," the recapture clause of the Transpor-— 
tation Act,’ the first Child Labor Law,** all involved “ interpre- 
tation” of the commerce clause; but the fate of these laws 





7 Hough, Due Process of Law — Today (1919) 32 Harv. L. Rev. 218. 

8 From sermon by Bishop Hoadley, quoted in Gray, NATURE AND SOURCES OF 
THE Law (2d ed. 1921) 102, 125, 172. 

® Stafford v. Wallace, 258 U. S. 495 (1922). 

10 Chicago Board of Trade v. Olsen, 262 U. S. 1 (1923). Cf. Hill v. Wallace, 
259 U. S. 44 (1922). 

11 Pennsylvania v. West Virginia, 262 U.S. 553 (1023). 

12 Dayton-Goose Creek Ry. v. United States, 263 U. S. 456 (1924). 

13 Hammer v. Dagenhart, 247 U.S. 251 (1918). Cf. Child Labor Tax Case, 259 
U.S. 20 (1922). 
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depended on the Supreme Court’s judgment upon the economic 
and industrial data which underlay this legislation. 

The “ due process of law” and “ equal protection of the laws ” 
clauses serve purposes very different from those of the commerce 
clause. They do not express a necessary adjustment in the distri- 
bution of powers in a federal system. These broad guarantees in 
favor of the individual, with resulting limitations upon both state 
and federal governments, seek to embody “ immutable principles 
of liberty and justice.”** Clearly they open the door to the 
widest differences of opinion. The words of these provisions are 
so unrestrained by their intrinsic meaning as well as by their 
history and traditions, that each Justice is impelled to depend 
upon his own controlling conceptions, which are in turn bound by 
his experience and imagination, his hopes and fears, his faith 
and doubts. 


III 


Freed of its enveloping fog of ambiguities constitutional law is 
neither mystery nor metaphysics—nor revelation. Probably 
no large branch of private law is easier to state in terms of legal 
formulas than the law of the Constitution. The formulated pre- 
cepts of judgment are few; the instances which call for their appli- 
cation are as shifting and as intricate as the complexities and con- 
flicts of society. Hence, with the great men of the Supreme Court, 
constitutional adjudication has always been statecraft. As mere 
lawyers, at least two members of his Court were abler than Mar- 
shall. His supremacy lay in his recognition of the practical needs 
of government. Those of his successors whose labors history has 
validated have been men who brought to their task insight into the 
problems of their generation. Taney’s judicial performance has 
unfortunately been obscured by the tragic dicta of the Dred Scott 
case.* His decision in the Charles River Bridge case** shows 

14 Holden v. Hardy, 169 U. S. 366, 389 (1898). 

15 Dred Scott v. Sandford, 19 How. 393, 407 (U. S. 1857). The late Gerard 
C. Henderson, in his Postr1on oF ForEIGN CoRPORATIONS IN AMERICAN CONSTI- 
TUTIONAL Law (1918) passim, particularly c. 10, and Mr. Warren in his SuPREME 
Court In UnitTep States History (1922) cc. 22 and 24, have helped to bring into 
perspective the constructive labors of Taney. But Taney in relation to his time 
still awaits an adequate history. 


16 Proprietors of The Charles River Bridge v. Proprietors of The Warren 
Bridge, 11 Pet. 420 (U. S. 1837). 
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the quality of his statesmanship; Story’s dissent proves that even 
vast erudition is no substitute for creative imagination.*’ Though 
Chief Justice Waite be not on the calendar of our great names, is 
there any doubt today that on crucial.issues such as were raised 
by Munn v. Illinois,* Waite had prophetic insight, while Field, 
despite his powerful mind, was mastered by the philosophy and 
experience of a frontier community?*® Mr. Justice Moody 
served, unhappily, less than three full terms on the Court. But his 
opinions *° have left a notable impress upon its history, because 
therein he reflected an understanding of governmental problems, 
gained from his wide experience as a prosecutor, Congressman, 
Secretary of the Navy, and Attorney-General. Not anointed 
priests, but men with proved grasp of affairs, who have developed 
resilience and spaciousness of mind through seasoned and diver- 
sified experience in a work-a-day world, usually in public life, are 
the judges who have wrought abidingly on the Supreme Court.”* 

Mr. Justice Holmes is the great exception. Though he did not 
bring to the Court the training of a lawyer accustomed to great 
affairs, his work is yet in the school of statesmanship. Where 





17 Story, to be sure, powerfully influenced American legal development, but his 
great talents found their best scope in private law. See Pound, The Place of Judge 
Story in the Making of American Law (1914) 7 Proc. Cams. Hist. Soc. 33, (1914) 
48 Am. L. Rev. 676, the remarks in Hotmes, Cottectep LecaL Papers (1920) 35, 
41, and the comments on Story by that shrewd judge of men, John C. Gray, in his 

NATURE AND SOURCES OF THE LAw (2d ed. 1921) 129, 253. 
18 94 U. S. 113 (1876). 

19 See Pound, Liberty of Contract (1909) 18 Yate L. J. 454, 470. 

20 See, e.g., The Employers’ Liability Cases, 207 U. S. 463, 504 (1908) (dissent) ; 
Twining v. New Jersey, 211 U.S. 78 (1908) ; Knoxville v. Knoxville Water Co., 212 
U.S. 1 (1909). 

21 See the very significant observations of Chief Justice Taft, in his response to 
the resolutions of the Bar in commemoration of Chief Justice White: “‘ The Inter- 
state Commerce Commission was authorized to exercise powers the conferring of 
which by Congress would have been, perhaps, thought in the earlier years of the 
Republic to violate the rule that no legislative power can be delegated. But the 
inevitable progress and exigencies of government and the utter inability of Congress 
to give the time and attention indispensable to the exercise of these powers in detail 
forced the modification of the rule. Similar necessity caused Congress to create 
other bodies with analogous relations to the existing legislative, executive, and 
judicial machinery of the Federal Government, and these in due course came under 
the examination of this court. Here was a new field of administrative law which 
needed a knowledge of government and an experienced understanding of our insti- 
tutions safely to define and declare. The pioneer work of Chief Justice White in 
this field entitles him to the gratitude of his countrymen.” 257 U.S. xxv—vi (1922). 
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others are guided through experience of life, he is led by the 
divination of the philosopher and the imagination of the poet. 
He is, indeed, philosopher become king. 

Taking his seat on December 8, 1902, Mr. Justice Holmes 
came to the Supreme Court at the high tide of the Roosevelt era.” 
Politics reflected vigorously the clash of the great political and 
economic forces which the Civil War had released and the Spanish 
War intensified. Government extended its activities widely. It 

was a period of legislative exuberance, both at Washington and in 
- the states. This political ferment brought to the Court problems 
of state and national powers in greater volume and in subtler 
forms than ever before. “We are very quiet there,” said Mr. 
Justice Holmes of the Supreme Court in 1913, “ but it is the quiet 
of a storm center, as we all know.” ** Questions whose decision 
touched the life of men widely and intimately became the staple 
business of the Court. To an extent unparalleled in the country’s 
and the Court’s history, the Supreme Court became the arbiter of 
political controversies. With such problems, Mr. Justice Holmes 
had had little concern before coming to Washington. During his 


preceding twenty years on the Massachusetts Supreme Judicial 
Court (whose Chief Justice he was when appointed to the Supreme 
Bench), constitutional issues rarely came before him. Insofar as 
they did, however, he left no doubt about his mode of approach 
to their solution, and foreshadowed his constitutional philosophy 
of the last twenty-five years.** This period covers a fifth of the 





22“  ; , Roosevelt was the first President of the United States who openly 
proposed to use the powers of political government for the purpose of affecting the 
distribution of wealth in the interest of the golden mean.” 2 Berarp, RIsE or 
AMERICAN CIVILIZATION (1927) 596. And see 2 Morison, THE Oxrorp History oF 
THE UniTeEp States (1927) c. LXII. 

23 Hotmes, CottecTep Lecat Papers (1920) 292. 

It is noteworthy that Presidents so unlike as Lincoln and Roosevelt should have 
deemed relevant the views on pressing public issues of prospective members of the 
Supreme Court. See Lincoln’s comments on Chase’s “soundness on the general 
issues of the war,’ 9 Nicotay AND Hay, ABRAHAM LINCOLN (1917) 394, and 
Roosevelt’s inquiry through Senator Lodge whether “ Judge Holmes was in entire 
sympathy with our views.” 1 SELECTIONS FROM THE CORRESPONDENCE OF THEODORE 
Roosevett AND Henry Casot Lopce (1925) 517. Chase’s opinion declaring the 
Legal Tender Acts unconstitutional (Hepburn v. Griswold, 8 Wall. 603 (U. S. 
1870) ) and Mr. Justice Holmes’ dissent in Northern Securities Co. v. United States, 
193 U.S. 197, 400 (1904), are fine instances of judicial independence. 

24 See, e.g., Commonwealth v. Perry, 155 Mass. 117, 123, 28 N. E. 1126, 1127 
(1891) (dissent) ; Opinions of the Justices, 155 Mass. 598, 607, 30 N. E. 1142, 1146 
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active history of the Court, for, with less than’a handful of excep- 
tions, its significant decisions began with Marshall in 1801.”* In 
volume, Mr. Justice Holmes has participated in more than a third 
of the adjudications of the Court.** His own opinions form an 
imposing and coherent body of constitutional law.” 


IV 


In our days, as in Marshall’s, the issues before the Court have 
necessitated not merely an interpretation of this or that clause of 
the Constitution, but a comprehensive attitude toward the Con- 





(1892) (dissent); Opinions of the Justices, 160 Mass. 586, 593, 36 N. E. 488, 491 
(1894) (dissent) ; Vegelahn v. Guhtner, 167 Mass. 92, 104, 44 N. E. 1077, 1079 
(1896) (dissent). 

25 Only 61 cases are recorded prior to Marshall’s time and of these not a few 
are decisions on minor motions. How little constitutional law was formulated prior 
to 1801 is illustrated by the fact that the leading case books on constitutional law, 
Hall’s, Thayer’s, and Wambaugh’s, contain less than half a dozen decided before 
that period. 

26 Mr. Justice Holmes has shared in the decisions recorded in eighty-nine vol- 
umes of the United States Reports (from 187 U. S. to 275 U.S.). In recent times 
the amount of litigation has been much heavier than in the earlier days, and the last 
eighty-nine volumes of the Court’s opinions register much more than a third of 
the total volume of the Court’s litigation throughout its history. 

27 In an appendix (infra pp. 165-73) are listed all the opinions of Mr. Justice 
Holmes on constitutional questions and kindred issues of public law, classified 
according to their problems. Of these opinions, Mr. Justice Holmes himself, 
doubtless, would say what he said of his work on the Massachusetts Court: 

“T look into my book in which I keep a docket of the decisions of the full court 
which fall to me to write, and find about a thousand cases. A thousand cases, 
many of them upon trifling or transitory matters, to represent nearly half a life- 
time! A thousand cases, when one would have liked to study to the bottom and 
to say his say on every question which the law ever has presented, and then to go on 
and invent new problems which should be the test of doctrine, and then to gen- 
eralize it all and write it in continuous, logical, philosophic exposition, setting forth 
the whole corpus with its roots in history and its justifications of expedience real 
or supposed! 

“ Alas, gentlemen, that is life. I often imagine Shakespeare or Napoleon sum- 
ming himself up and thinking: ‘ Yes, I have written five thousand lines of solid 
gold and a good deal of padding —I, who have covered the milky way with words 
that outshone the stars!’ ‘Yes, I beat the Austrians in Italy and elsewhere: I 
made a few brilliant campaigns, and I ended in middle life in a cul-de-sac —I, who 
had dreamed of a world monarchy and Asiatic power.’ We cannot live our dreams. 
We are lucky enough if we can give a sample of our best, and if in our hearts we 
can feel that it has been nobly done.” Speech at a dinner given to Chief Justice 
Holmes by the Bar Association of Boston on March 7, 1900, Hotmes, CoLLECTED 
LecaL PAPERS (1920) 245-46. 
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stitution and a conscious conception of the functions of the Court 
as its interpreter. Marshall’s great major premise was “ that it is 
a@ constitution we are expounding.” ** That was the background 
against which he projected every inquiry as to specific power or 
specific limitation. Taking as his starting point, not as a mere 
intellectual concept only, a recognition that the Constitution deals 
with great governmental powers to be exercised to great public - 
ends, he went far towards erecting the structure within which the 
national spirit could freely move and flourish. Like all truths, 
Marshall’s canons of construction had to be revivified for new 
demands made upon them by a new generation. Constant resort 
to the reviewing power of the Court, based on claims that acts of 
legislatures or Congress transcended constitutional limitations, 
called for reconsideration of the nature of the instrument which 
the Court must construe and of the réle of the Court in its inter- 
pretation. There always is a starting point in such questions, 
however inarticulate or unconscious. What the pressure of new 
legislation demanded was an inquiry as to meaning —a vigorous 
realization of the scope and theory of constitutional law, an analy- 
sis of the concrete issues in a constitutional controversy. In a 
time of legislative activity and deep stirring in the law, signifying 
the impact of new facts and changing social conceptions, the start- 
ing point must be a conscious one, lest power and policy be uncon- 
sciously confused. 

Mr. Justice Holmes recalls us to the tradition of Marshall, 
that it is a Constitution we are applying. Its framers intentionally 
did not bound it with outlines sharp and contemporary, but flexible 
and prophetic. In the undefined domain of constitutional law it 
is preéminently true that exercise of judgment is screened by 
formal “principles.” That is the significance of Mr. Justice 
Holmes’ aphorism that “ general propositions do not decide con- 
crete cases.” °® But the intensity with which “ general proposi- 
tions” are felt, and the flexibility with which they are enforced, 
do decide cases. For, behind divisions of opinion lie varying 
recognitions of competing “ general propositions” and of the 
necessity of mediating between them or of leaving their accommo- 
dations to the legislature. In law, also, the emphasis makes the 





28 McCulloch v. Maryland, 4 Wheat. 316, 407 (U. S. 1819). 
29 Lochner v. New York, 198 U. S. 45, 76 (1905). 
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song. Whether the Constitution is treated primarily as a text for 
interpretation or as an instrument of government may make all 
the difference in the world. The fate of cases, and thereby of 
legislation, will turn on whether the meaning of the document is 
derived from itself or from one’s conception of the country, its 
development, its needs, its place in a civilized society. 

To Mr. Justice Holmes the Constitution is not a document for 
fastidious dialectics but the means of ordering the life of a people. 
It had its roots in the past — “ continuity with the past is only a 
necessity and not a duty ” *° — but not less so was it intended for 
the unknown future. 


“ , . the provisions of the Constitution are not mathematical for- 
mulas having their essence in their form; they are organic living institu- 
tions transplanted from English soil. Their significance is vital not 
formal; it is to be gathered not simply by taking the words and a 
dictionary, but by considering their origin and the line of their 
growth.” ** 

“|. . when we are dealing with words that also are a constituent act, 
like the Constitution of the United States, we must realize that they have 
called into life a being the development of which could not have been 
foreseen completely by the most gifted of its begetters. It was enough 
for them to realize or to hope that they had created an organism; it has 
taken a century and has cost their successors much sweat and biood to 
prove that they created a nation. The case before us must be considered 
in the light of our whole experience and not merely in that of what was 
said a hundred years ago.” *” 


While the Supreme Court is thus in the perilous realm of gov- 
ernment, it is itself freed from the terrible burdens of governing 
wisely. The Court is merely the brake on other men’s conduct, 
the judge of other men’s decisions. Responsibility for action rests 
with legislators. Mr. Justice Holmes has always been keenly sen- 
sitive to the subtle forces involved in the process of reviewing 
other men’s judgment, not as to its wisdom but as to their right to 
believe in the reasonableness of its wisdom. The nature of the 
Court’s task raises the crucial problem in our constitutional sys- 
tem: that its successful working calls for rare intellectual disinter- 





80 HortmeEs, COLLECTED LEGAL PAPERS (1920) 211. 
81 Gompers v. United States, 233 U.S. 604, 610 (1914). 
82 Missouri v. Holland, 252 U. S. 416, 433 (1920). 
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estedness and penetration, lest limitations in personal experience 
and imagination operate as limitations of the Constitution.** In 
view of the complexities of modern society and of the inevitable 
narrowness of individual experience, tolerance and humility in 
passing judgment on the validity of the experience and beliefs of 
others become the chief dynamic factors in the disposition of 
cases. 


“It is a misfortune if a judge reads his conscious or unconscious 
sympathy with one side or the other prematurely into the law, and 
forgets that what seem to him to be first principles are believed by half 
his fellow men to be wrong. I think that we have suffered from this 
misfortune, in State courts at least, and that this is another and very 
important truth to be extracted from the popular discontent. When 
twenty years ago a vague terror went over the earth and the word 
socialism began to be heard, I thought and still think that fear was 
translated into doctrines that had no proper place in the Constitution or 
the common law. Judges are apt to be naif, simple-minded men, and 
they need something of Mephistopheles. We too need education in the 
obvious — to learn to transcend our own convictions and to leave room 
for much that we hold dear to be done away with short of revolution by 
the orderly change of law.” ** 





33 “ Under the guise of interpreting the Constitution we must take care that we 
do not import into the discussion our own personal views of what would be wise, 
just and fitting rules of government to be adopted by a free people and confound 
them with constitutional limitations.” Moody, J., dissenting in Twining v. New 
Jersey, 211 U.S. 78, 106-07 (1908). 

The familiar and unconscious play an enormous réle in the exercise of the judi- 
cial process, particularly where it closely touches contemporary economic and social 
problems. The difficulty has been penetratingly put by Lord Justice Scrutton, one 
of the powerful and conservative present-day English judges: 

“The habits you are trained in, the people with whom you mix, lead to your 
having a certain class of ideas of such a nature that, when you have to deal with 
other ideas, you do not give as sound and accurate a judgment as you would wish. 
This is one of the great difficulties at present with Labour. Labour says: ‘ Where 
are your impartial Judges? They all move in the same circle as the employers, 
and they are all educated and nursed in the same ideas as the employers. How can 
a labour man or a trade unionist get impartial justice?’ It is very difficult some- 
times to be sure that you have put yourself into a thoroughly impartial position 
between two disputants, one of your own class and one not of your class.” Scrut- 
ton, The Work of the Commercial Courts (1921) 1 Cams. L. J. 6, 8. This psycho- 
logical factor is, of course, of infinitely greater significance where a court possesses 
the powers of our Supreme Court. 

84 Hotmes, CoLtecTep LecAL Papers (1920) 295. Compare the recent observa- 
tions of Professor Whitehead: 


A 
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“While the courts must exercise a judgment of their own, it by no 
means is true that every law is void which may seem to the judges who 
pass upon it excessive, unsuited to its ostensible end, or based upon con- 
ceptions of morality with which they disagree. Considerable latitude 
must be allowed for differences of view as well as for possible peculiar 
conditions which this court can know but imperfectly, if at all. Other- 
wise a constitution, instead of embodying only relatively fundamen- 
tal rules of right, as generally understood by all English-speaking com- 
munities, would become the partisan of a particular set of ethical or 
economical opinions, which by no means are held semper ubique et ab 
omnibus.” *° 

For Mr. Justice Holmes, “principles” are rarely absolute. 
Usually they are sententious expressions of conflicting or at least 
overlapping policies. The vital issue is their accommodation. 
Decisions thus become a matter of more or less, of drawing lines. 
Law “as soon as it is civilized” generally depends on differences 
of degree,*® but especially constitutional law. This by no means 
implies a crude empiricism. True, judgment enters; choice must 
be exercised. But the choice is not capricious. It involves judg- 
ment between defined claims, each of recognized validity and with 
a pedigree of its own, but all of which necessarily cannot be com- 
pletely satisfied. Primarily this process of adjustment is legisla- 
tion. To legislative determinations, therefore, great deference 
must be shown in the exercise of the revisory process called 
adjudication. 

“ All rights tend to declare themselves absolute to their logical ex- 
treme. Yet all in fact are limited by the neighborhood of principles of 





“Tt is the first step in sociological wisdom, to recognize that the major ad- 
vances in civilization are processes which all but wreck the societies in which they 
occur: —like unto an arrow in the hand of a child. The art of free society con- 
sists first in the maintenance of the symbolic code; and secondly in fearlessness of 
revision, to secure that the code serves those purposes which satisfy an enlightened 
reason. Those societies which cannot combine reverence to their symbols with 
freedom of revision, must ultimately decay either from anarchy, or from the slow 
atrophy of a life stifled by useless shadows.” WHITEHEAD, SyMBOLISM (1927) 88. 

35 Otis v. Parker, 187 U. S. 606, 608-09 (1903). 

86 “T do not think we need trouble ourselves with the thought that my view 
depends upon differences of degree. The whole law does so as soon as it is civilized. 
See Nash v. United States, 229 U. S. 373, 376, 377. Negligence is all degree — that 
of the defendant here degree of the nicest sort; and between the variations accord- 
ing to distance that I suppose to exist and the simple universality of the rules in 
the Twelve Tables or the Leges Barbarorum, there lies the culture of two thousand 
years.” LeRoy Fibre Co. v. St. Paul Ry., 232 U. S. 340, 354 (1914). 
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policy which are other than those on which the particular right is 
founded, and which become strong enough to hold their,own when a 
certain point is reached. The limits set to property by other public 
interests present themselves as a branch of what is called the police 
power of the State. The boundary at which the conflicting interests 
balance cannot be determined by any general formula in advance, but 
points in the line, or helping to establish it, are fixed by decisions that 
this or that concrete case falls on the nearer or farther side. For in- 
stance, the police power may limit the height of buildings, in a city, 
without compensation. To that extent it cuts down what otherwise 
would be the rights of property. But if it should attempt to limit the 
height so far as to make an ordinary building lot wholly useless, 
the rights of property would prevail over the other public interest, and 
the police power would fail. To set such a limit would need compensa- 
tion and the power of eminent domain.” *” 

“ Great constitutional provisions must be administered with caution. 
Some play must be allowed for the joints of the machine, and it must 
be remembered that legislatures are ultimate guardians of the liberties 
and welfare of the people in quite as great a degree as the courts.” ** 

“. .. in dealing with state legislation upon matters of substantive 
law we should avoid with great caution attempts to substitute our judg- 
ment for that of the body whose business it is in the first place, with 
regard to questions of domestic policy that fairly are open to debate... 
and while I should not dream of asking where the line can be drawn, 
since the great body of the law consists in drawing such lines, yet when 
you realize that you are dealing with a matter of degree you must realize 
that reasonable men may differ widely as to the place where the line 
should fall.” *® 


These apercus give the clues to his constitutional philosophy 
and his judicial technique. So guided, Mr. Justice Holmes has 
resolved the eternal conflict between nation and states, between 
freedom and restraint, in the thousand instances in which, with 
infinite variety and ever-new detail, it has solicited his judgment. 


V 


In its relations to other countries, the American Union is a 
nation capable of asserting its authority like other nations on 
behalf of the civilized needs of the world. 

87 Hudson County Water Co. v. McCarter, 209 U. S. 349, 355-56 (1908). 


88 Missouri, Kansas & Texas Ry. v. May, 194 U. S. 267, 270 (1904). 
89 Schlesinger v. Wisconsin, 270 U. S. 230, 241 (1926) (dissent). 
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“Tt is said that a treaty cannot be valid if it infringes the Consti- 
tution, that there are limits, therefore, to the treaty-making power, 
and that one such limit is that what an act of Congress could not do 
unaided, in derogation of the powers reserved to the States, a treaty 
cannot do. 

“ Acts of Congress are the supreme law of the land only when made in 
pursuance of the Constitution, while treaties are declared to be so when 
made under the authority of the United States. It is open to question 
whether the authority of the United States means more than the formal 
acts prescribed to make the convention. We do not mean to imply that 
there are no qualifications to the treaty-making power; but they must be 
ascertained in a different way. It is obvious that there may be matters 
of the sharpest exigency for the national well being that an act of Con- 
gress could not deal with but that a treaty followed by such an act could, 
and it is not lightly to be assumed that, in matters requiring national 
action, ‘a power which must belong to and somewhere reside in every 
civilized government’ is not to be found. ... The treaty in question 
does not contravene any prohibitory words to be found in the Constitu- 
tion. The only question is whether it is forbidden by some invisible 
radiation from the general terms of the Tenth Amendment. We must 
consider what this country has become in deciding what that Amend- 
ment has reserved. .. . 

“Here a national interest of very nearly the first magnitude is in- 
volved. It can be protected only by national action in concert with 
that of another power. The subject-matter is only transitorily within 
the State and has no permanent habitat therein. But for the treaty and 
the statute there soon might be no birds for any powers to deal with. 
We see nothing in the Constitution that compels the Government to sit 
by while a food supply is cut off and the protectors of our forests and our 
crops are destroyed. It is not sufficient to rely upon the States. The 
reliance is vain, and were it otherwise, the question is whether the 
United States is forbidden to act.” *° 


Similarly, the United States has full control over activities of 
commerce which cross state boundaries. The needs of commerce 
among the several states furnished the great centripetal force in 
the establishment of the nation; barring the war powers, the com- 
merce clause has become the most powerful instrument of the 
national government. By no means reflecting a bias towards 
centralization, Mr. Justice Holmes has reaffirmed the profound 
justification of the commerce clause. 





40 Missouri v. Holland, 252 U.S. 416, 432, 433, 434, 435 (1920). 
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“T do not think the United States would come to an end if we lost 
our power to declare an Act of Congress void. I do think the Union 
would be imperiled if we could not make that declaration as to the laws 
of the several States. For one in my place sees how often a local policy 
prevails with those who are not trained to national views and how often 
action is taken that embodies what the Commerce Clause was meant 
to end.” * 


Regulation of commerce by Congress raises some of the thorn- 
iest problems that can confront a federal government ruling a 
continent. The wisdom of a particular exertion of this power is 
for the judgment of Congress. But its judgment must satisfy the 
Supreme Court’s judgment. The legal question is formulated in 
terms of passing on the power of Congress, and the subject is a 
constant temptation to logomachy. The national power is denied 
or mutilated by distinctions that do not respond to the actualities 
of modern industry. Shrewd compromises among competing in- 
terests are clouded by illusory generalities. Here, as elsewhere, 
Mr. Justice Holmes insists on the need “ to think things instead of 
words.” To him “commerce is not a technical legal conception, 
but a practical one, drawn from the course of business.” *? From 
this practical conception he has drawn its practical implications. 
Against the majority of the Court, he has found no hindrance in 
the Constitution to legislation seeking industrial: peace on rail- 
roads, or promoting civilized social standards through interstate 
commerce. 


“Tt cannot be doubted that to prevent strikes, and, so far as possi- 
ble, to foster its scheme of arbitration, might be deemed by Congress 
an important point of policy, and I think it impossible to say that Con- 
gress might not reasonably think that the provision in question would 
help a good deal to carry its policy along. But suppose the only effect 
really were to tend to bring about the complete unionizing of such rail- 
road laborers as Congress can deal with, I think that object alone would 
justify the act. I quite agree that the question what and how much 
good labor unions do, is one on which intelligent people may differ, — I 
think that laboring men sometimes attribute to them advantages, as 
many attribute to combinations of capital disadvantages, that really are 
due to economic conditions of a far wider and deeper kind — but I could 





41 Hotmes, CoLtecrep Lecat Papers (1920) 295-06. 
42 Swift v. United States, 196 U. S. 375, 398 (1905). 
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not pronounce it unwarranted if Congress should decide that to foster 
a strong union was for the best interest, not only of the men, but of the 
railroads and the country at large.” ** 

“ The objection urged against the power [to prohibit the shipment in 
interstate commerce of the products of cotton mills employing child 
labor] is that the States have exclusive control over their methods of 
production and that Congress cannot meddle with them, and taking the 
proposition in the sense of direct intermeddling I agree to it and suppose 
that no one denies it. But if an act is within the powers specifically con- 
ferred upon Congress, it seems to me that it is not made any less con- 
stitutional because of the indirect effects that it may have, however 
obvious it may be that it will have those effects, and that we are not at 
liberty upon such grounds to hold it void. . . . I should have thought 
that that matter had been disposed of so fully as to leave no room for 
doubt. I should have thought that the most conspicuous decisions of 
this Court had made it clear that the power to regulate commerce and 
other constitutional powers could not be cut down or qualified by the 
fact that it might interfere with the carrying out of the domestic policy 
of any State. ... 

“The notion that prohibition is any less prohibition when applied to 
things now thought evil I do not understand. But if there is any matter 
upon which civilized countries have agreed— far more unanimously 
than they have with regard to intoxicants and some other matters over 
which this country is now emotionally aroused — it is the evil of pre- 
mature and excessive child labor. I should have thought that if we were 
to introduce our own moral conceptions where in my opinion they do not 
belong, this was preéminently a case for upholding the exercise of all its 
powers by the United States. 

“ But I had thought that the propriety of the exercise of a power 
admitted to exist in some cases was for the consideration of Congress 
alone and that this Court always had disavowed the right to intrude its 
judgment upon questions of policy or morals. It is not for this Court to 
pronounce when prohibition is necessary to regulation if it ever may be 
necessary — to say that it is permissible as against strong drink but not 
as against the product of ruined lives. 

“The act does not meddle with anything belonging to the States. 
They may regulate their internal affairs and their domestic commerce as 
they like. But when they seek to send their products across the State 
line they are no longer within their rights. If there were no Constitution 
and no Congress their power to cross the line would depend upon their 
neighbors. Under the Constitution such commerce belongs not to the 





48 Adair v. United States, 208 U. S. 161, 191-92 (1908) (dissent). 
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States but to Congress to regulate. It may carry out its views of public 
policy whatever indirect effect they may have upon the activities of the 
States. Instead of being encountered by a prohibitive tariff at her 
boundaries the State encounters the public policy of the United States 
which it is for Congress to express. The public policy of the United 
States is shaped with a view to the benefit of the nation as a whole. If, 
as has been the case within the memory of men still living, a State should 
take a different view of the propriety of sustaining a lottery from that 
which generally prevails, I cannot believe that the fact would require 
a different decision from that reached in Champion v. Ames. Yet in 
that case it would be said with quite as much force as in this that Con- 
gress was attempting to intermeddle with the State’s domestic affairs. 
The national welfare as understood by Congress may require a different 
attitude within its sphere from that of some self-seeking State. It seems 
to me entirely constitutional for Congress to enforce its understanding 
by all the means at its command.” ** 








The Nation that was called into being by the Constitution was 
adequately endowed to meet growth and change, and to maintain 
its dignity among the peoples of the world. But the Constitution 
was also the product of great historic conflicts. It sought to guard 


against the recurrence of historic grievances by preferring the 
risks of tolerance to the dangers of tyranny. Mr. Justice Holmes 
has been faithful to this tradition, and his dissenting opinion in 
the Abrams case will live as long as English prose has power to 
thrill. 


“IT do not doubt for a moment that by the same reasoning that would 
justify punishing persuasion to murder, the United States constitution- 
ally may punish speech that produces or is intended to produce a clear 
and imminent danger that it will bring about forthwith certain substan- 
tive evils that the United States constitutionally may seek to prevent. 
The power undoubtedly is greater in time of war than in time of peace 
because war opens dangers that do not exist at other times. 

“ But as against dangers peculiar to war, as against others, the prin- 
ciple of the right to free speech is always the same. It is only the 
present danger of immediate evil or an intent to bring it about that 
warrants Congress in setting a limit to the expression of opinion where 
private rights are not concerned. Congress certainly cannot forbid all 
effort to change the mind of the country... . 





44 Hammer v. Dagenhart, 247 U. S. 251, 277, 278, 280, 281 (1918) (dissent). 
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“Tn this case sentences of twenty years imprisonment have been im- 
posed for the publishing of two leaflets that I believe the defendants had 
as much right to publish as the Government has to publish the Consti- 
tution of the United States now vainly invoked by them. Even if I am 
technically wrong and enough can be squeezed from these poor and puny 
anonymities to turn the color of legal litmus paper; I will add, even if 
what I think the necessary intent were shown; the most nominal punish- 
ment seems to me all that possibly could be inflicted, unless the de- 
fendants are to be made to suffer not for what the indictment alleges 
but for the creed that they avow — a creed that I believe to be the creed 
of ignorance and immaturity when honestly held, as I see no reason to 
doubt that it was held here, but which, although made the subject of 
examination at the trial, no one has a right to consider in dealing with 
the charges before the Court. 

“Persecution for the expression of opinions seems to me perfectly 
logical. If you have no doubt of your premises or your power and want 
a certain result with all your heart you naturally express your wishes in 
law and sweep away all opposition. To allow opposition by speech 
seems to indicate that you think the speech impotent, as when a man 
says that he has squared the circle, or that you do not care whole- 
heartedly for the result, or that you doubt either your power or 
your premises. But when men have realized that time has upset many 
fighting faiths, they may come to believe even more than they believe 
the very foundations of their own conduct that the ultimate good desired 
is better reached by free trade in ideas — that the best test of truth is 
the power of the thought to get itself accepted in the competition of the 
market, and that truth is the only ground upon which their wishes safely 
can be carried out. That at any rate is the theory of our Constitution. 
It is an experiment, as all life is an experiment. Every year if not every 
day we have to wager our salvation upon some prophecy based upon 
imperfect knowledge. While that experiment is part of our system I 
think that we should be eternally vigilant against attempts to check the 
expression of opinions that we loathe and believe to be fraught with 
death, unless they so imminently threaten immediate interference 
with the lawful and pressing purposes of the law that an immediate 
check is required to save the country. I wholly disagree with the argu- 
ment of the Government that the First Amendment left the common 
law as to seditious libel in force. History seems to me against the 
notion. I had conceived that the United States through many years had 
shown its repentance for the Sedition Act of 1798, by repaying fines 
that it imposed. Only the emergency that makes it immediately dan- 
gerous to leave the correction of evil counsels to time warrants making 
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any exception to the sweeping command, ‘Congress shall make no 
law . . . abridging the freedom of speech.’ Of course I am speaking 
only of expressions of opinion and exhortations, which were all that were 
uttered here, but I regret that I cannot put into more impressive words 
my belief that in their conviction upon this indictment the defendants 
were deprived of their rights under the Constitution of the United 
States.” *° 


VI 


Nowhere is Mr. Justice Holmes’ statesmanship more manifest 
than in his lively realization that in domestic affairs the nation is 
a union of states. Modern inventions have extended enormously 
the scope of federal control, and as an exercise in ratiocination 
the commerce clause could dry up the local areas of regulation. 
Logically there is no limit to the inter-relation of national com- 
merce and the activities of men in the separate states. But the 
purposes of our federalism must be observed and adjustments 
struck between states and nation. 


“In modern societies every part is related so organically to every 
other, that what affects any portion must be felt more or less by all the 
rest. Therefore, unless everything is to be forbidden and legislation is 
to come to a stop, it is not enough to show that, in the working of a 
statute, there is some tendency, logically discernible, to interfere with 
commerce or existing contracts.” *° 

“T see nothing in the commerce clause to prevent a State from giving 
a preference to its inhabitants in the enjoyment of its natural advan- 
tages. If the gas were used only by private persons for their own pur- 
poses I know of no power in Congress to require them to devote it to 
public use or to transport it across state lines. It is the law of West 
Virginia and of West Virginia alone that makes the West Virginia gas 
what is called a public utility, and how far it shall be such is a matter 
that that law alone decides. I am aware that there is some general lan- 
guage in Oklahoma v. Kansas Natural Gas Co., 221 U. S. 229, 255, a 
decision that I thought wrong, implying that Pennsylvania might not 
keep its coal, or the northwest its timber, &c. But I confess I do not see 





45 Abrams v. United States, 250 U. S. 616, 627-28, 629-31 (1919) (dissent). 
For a discussion of Mr. Justice Holmes’ interpretation of the freedom of speech 
guaranteed by the Constitution, see CHAFEE, FREEDOM oF SPEECH (1920) c. 2, and 
the comments upon the Abrams case by Sir Frederick Pollock, in (1920) 36 L. Q, 
Rev. 334. See also Gitlow v. New York, 268 U. S. 652, 672 (1925) (dissent). 

46 Diamond Glue Co. v. United States Glue Co., 187 U. S. 611, 616 (1903). 
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what is to hinder. Certainly if the owners of the mines or the forests 
saw fit not to export their products the Constitution would not make 
them do it. I see nothing in that instrument that would produce a 
different result if the State gave the owners motives for their conduct, 
as by offering a bonus. However far the decision in the case referred to 
goes it cannot outweigh the consensus of the other decisions to which 
I have referred and that seem to me to confirm what I should think plain 
without them, that the Constitution does not prohibit a State from 
securing a reasonable preference for its own inhabitants in the enjoy- 
ment of its products even when the effect of its law is to keep property 
within its boundaries that otherwise would have passed outside.” *7 


Not the commerce clause, but the Fourteenth Amendment now 
furnishes the most far-reaching obstacles to state legislation. 
When that Amendment first came before the Supreme Court in the 
Slaughter-House Cases,‘* four dissenting Justices, under the lead 
of Mr. Justice Field, sought to encrust upon the undefined lan- 
guage of the due process clause the eighteenth century “ law-of- 
nature” doctrines. As the new protection of the Fourteenth 
Amendment was persistently invoked by counsel against the grow- 
ing efforts of the states to regulate economic enterprise, the re- 
jected dissents of Mr. Justice Field gradually established them- 
selves as the views of the Court. Though speaking the language 
of abstractions, the opinions of Mr. Justice Field reflected ade- 
quately enough the vital elements of the social and economic order 
in which he grew up.*® But his society was in process of drastic 
transformation, and indeed had largely passed, certainly when 
Mr. Justice Peckham wrote Mr. Justice Field’s dissents into the 





47 Pennsylvania v. West Virginia, 262 U. S. 553, 602-03 (1923) (dissent). 

48 16 Wall. 36 (U.S. 1873). 

Mr. Justice Holmes had recent occasion to apply the Fourteenth Amendment on 
behalf of the blacks for whom it was primarily intended. “ We find it unnecessary 
to consider the Fifteenth Amendment, because it seems to us hard to imagine a: 
more direct and obvious infringement of the Fourteenth. That Amendment, while 
it applies to all, was passed, as we know, with a special intent to protect the blacks 
from discrimination against them. ... The statute of Texas in the teeth of the 
prohibitions referred to assumes to forbid negroes to take part in a primary elec- 
tion the importance of which we have indicated, discriminating against them by 
the distinction of color alone. States may do a good deal of classifying that it is 
difficult to believe rational, but there are limits, and it is too clear for extended 
argument that color cannot be made the basis of a statutory classification affecting 
the right set up in this case.” Nixon v. Herndon, 273 U.S. 536, 540-41 (1927). 

49 Pound, supra note 19, at 470. 
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opinions of the Court.*® Between the dictum, in 1876, of Chief 
Justice Waite, in Munn v. Illinois that “ for protection against 
abuses by legislatures [in fixing utility rates] the people must 
resort to the polls, not to the courts,” ™ and the decision in the 
Lochner case,” in 1905, striking down a ten-hour law for bakers, 
lies the history of the emergence of modern large-scale industry, 
of the consequent public control of business, and of judicial review 
of such regulation. The doctrinal process by which the Court 
came to its present pervasive control of state action, though in no 
wise impinging on the national interests safeguarded by the com- 
merce clause, has been explained by Mr. Justice Holmes: 


“. . . the only objection that can be urged [against a minimum wage 
law for women passed by Congress for the District of Columbia] is 
found within the vague contours of the Fifth Amendment, prohibiting 
the depriving any person of liberty or property without due process of 
law. To that I turn. 

“The earlier decisions upon the same words in the Fourteenth 
Amendment began within our memory and went no farther than an un- 
pretentious assertion of the liberty to follow the ordinary callings. 
Later that innocuous generality was expanded into the dogma, Liberty 
of Contract. Contract is not specially mentioned in the text that we 
have to construe. It is merely an example of doing what you want to 
do, embodied in the word liberty. But pretty much all law consists in 
forbidding men to do some things that they want to do, and contract is 
no more exempt from law than other acts.” ** 


The meaning of this operation of judicial review was put by 
Judge Hough with characteristic pungency: “ No man has seen 
more plainly that the court was measuring the legislature’s rea- 





50 The broad language of Mr. Justice Peckham in Allgeyer v. Louisiana, 165 
U. S. 578, 589 (1807), which led to the decision in Locher v. New York, 1098 U. S. 
45 (1905), is directly traceable to the dissenting opinions of Mr. Justice Field in 
the Slaughter-House Cases, 16 Wall. 36, 83 (U.S. 1873), and Munn v. Illinois, 94 
U. S. 113, 136 (1876). As a judge of the New York Court of Appeals, Mr. Justice 
Peckham had already expressed the dissenting views of Mr. Justice Field in the 
Munn case as his own views. People v. Budd, 117 N. Y. 1, 34, 43, 22 N. E. 670, 
680, 684 (1889). 

51 94 U. S. 113, 134 (1876). 

52 198 U. S. 45 (1905). 

58 Adkins y. Children’s Hospital, 261 U. S. 525, 568 (1923) (dissent). 

The psychologic forces that were rationalized into legal doctrines were explained 
by Mr. Justice Holmes thirty years ago: ‘‘ When socialism first began to be talked 
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sons by its own intellectual yardstick than has Justice Holmes; 
none more keenly perceived that the notations thereupon marked 
those results of environment and education which many men seem 
to regard as the will of God or the decrees of fate.” °* Against this 
subtle danger of the unconscious identification of personal views 
with constitutional sanction Mr. Justice Holmes has battled in- 
cessantly. His influence was powerful in arresting the tide which 
reached its crest in the Lochner case. There followed a period of 
judicial recession, of greater tolerance towards the exercise of 
legislative discretion. Between 1908 and the World War, the 
Court allowed legislation to prevail which in various aspects 
curbed freedom of enterprise and withdrew phases of industrial 
relations from the area of individual bargaining. In the period 
between Muller v. Oregon,” in 1908, and Bunting v. Oregon,”® 
in 1917, Mr. Justice Holmes’ views prevailed. But those who 
had assumed a permanent change in the Court’s outlook were to 
be disappointed. The philosophy of Mr. Justice Field is ob- 
durate. Change in the Court’s personnel, and pressure of post-war 
economic and social views soon reflected themselves in decisions. 
Adkins v. Children’s Hospital *" (a minimum wage law for women 


in industry), Burns Baking Co. v. Bryan® (a standard-weight 
bread law to protect buyers from short weights and honest bakers 
from unfair competition), Tyson v. Banton” (a law fixing the 
re-sale price of theatre tickets by ticket-scalpers in New York) 
show a reversion to the Field-Peckham period. In truth, Burns 





about, the comfortable classes of the community were a good deal frightened. I 
suspect that this fear has influenced judicial action both here and in England, yet 
it is certain that it is not a conscious factor in the decisions to which I refer. I think 
that something similar has led people who no longer hope to control the legislatures 
to look to the courts as expounders of the Constitutions, and that in some courts 
new principles have been discovered outside the bodies of those instruments, which 
may be generalized into acceptance of the economic doctrines which prevailed about 
fifty years ago, and a wholesale prohibition of what a tribunal of lawyers does not 
think about right. I cannot but believe that if the training of lawyers led them 
habitually to consider more definitely and explicitly the social advantage on which 
the rule they lay down must be justified, they sometimes would hesitate where now 
they are confident, and see that really they were taking sides upon debatable and 
often burning questions.” Holmes, The Path of the Law (1897) 10 Harv. L. Rev. 
457, 467-68, CoLLEcTED LEGAL PAPERS (1920) 167, 184. 

54 Hough, supra note 7, at 232. 57 261 U.S. §25 (1923). 

55 208 U.S. 412 (1908). 58 264 U.S. 504 (1924). 

56 243 U. S. 426 (1917). 59 273 U.S. 418 (1927). 
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Baking Co. v. Bryan allows less scope to the legislature than any 
decision in the period that culminated in the Lochner case. 

We are, then, where we were in 1905. Mr. Justice Holmes’ 
classic dissent in the Lochner case, therefore, still needs to be 
quoted: 


“This case is decided upon an economic theory which a large part of 
the country does not entertain. If it were a question whether I agreed 
with that theory, I should desire to study it further and long before 
making up my mind. But I do not conceive that to be my duty, because 
I strongly believe that my agreement or disagreement has nothing to do 
with the right of a majority to embody their opinions in law. It is 
settled by various decisions of this court that state constitutions and 
state laws may regulate life in many ways which we as legislators might 
think as injudicious or if you like as tyrannical as this, and which 
equally with this interfere with the liberty of contract. Sunday laws 
and usury laws are ancient examples. A more modern one is the pro- 
hibition of lotteries. The liberty of the citizen to do as he likes so long 
as he does not interfere with the liberty of others to do the same, which 
has been a shibboleth for some well-known writers, is interfered with 
by school laws, by the Post Office, by every state or municipal institution 
which takes his money for purposes thought desirable, whether he likes 
it or not. The Fourteenth Amendment does not enact Mr. Herbert 
Spencer’s Social Statics. . . . Some of these laws embody convictions 
or prejudices which judges are likely to share. Some may not. But a 
constitution is not intended to embody a particular economic theory, 
whether of paternalism and the organic relation of the citizen to the 
State or of laissez faire. It is made for people of fundamentally differing 
views, and the accident of our finding certain opinions natural and famil- 
iar or novel and even shocking ought not to conclude our judgment upon 
the question whether statutes embodying them conflict with the Con- 
stitution of the United States.” °° 


In the hundreds of instances in which legislation has been 
challenged in the name of the Fourteenth Amendment, Mr. Justice 
Holmes has been loyal to his philosophy. Government means 
experimentation. To be sure, constitutional limitations confine 
the area of experiment. Bui these limitations are not self-defining 
and were intended to permit government. The door was left 
open to trial and error — “ constitutional law like other mortal 





60 Lochner v. New York, 198 U. S. 45, 75-76 (1905). 
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contrivances has to take some chances... .”* Opportunity 
must be allowed for vindicating reasonable belief by experience. 
Above all, Mr. Justice Holmes has sturdily resisted every tendency 
to impose upon the forty-eight states the Court’s views or assump- 
tions on social policy. He has given meaning to our federalism, 
satisfying the requirements of national uniformity as well as of 
local diversity. 


“. . . we must be cautious about pressing the broad words of the 
Fourteenth Amendment to a drily logical extreme. Many laws which it 
would be vain to ask the court to overthrow could be shown, easily 
enough, to transgress a scholastic interpretation of one or another of 
the great guarantees in the Bill of Rights. They more or less limit the 
liberty of the individual or they diminish property to a certain extent. 
We have few scientifically certain criteria of legislation, and as it often 
is difficult to mark the line where what is called the police power of the 
States is limited by the Constitution of the United States, judges should 
be slow to read into the latter a nmolumus mutare as against the law- 
making power.” ®” 

“ Again, we cannot wholly neglect the long settled law and common 
understanding of a particular state in considering the plaintiff’s rights. 
We are bound to be very cautious in coming to the conclusion that the 
Fourteenth Amendment has upset what thus has been established and 
accepted for a long time. Even the incidents of ownership may be cut 
down by the peculiar laws and usages of a State.” ® 

“Obviously the question so stated is one of local experience on which 
this court ought to be very slow to declare that the State Legislature was 
wrong in its facts. . . . If we might trust popular speech in some States 
it was right — but it is enough that this court has no such knowledge of 
local conditions as to be able to say that it was manifestly wrong.” * 

“ Tf the Fourteenth Amendment is not to be a greater hamper upon 
the established practices of the States in common with other govern- 
ments than I think was intended, they must be allowed a certain latitude 
in the minor adjustments of life, even though by their action the burdens 
of a part of the community are somewhat increased. The traditions and 
habits of centuries were not intended to be overthrown when that amend- 
ment was passed.” ® 





61 Blinn v. Nelson, 222 U.S. 1, 7 (1911). 

62 Noble State Bank v. Haskell, 219 U. S. 104, 110 (1911). 
63 Otis Co. v. Ludlow Co., 201 U. S. 140, 154 (1906). 

64 Patsone v. Pennsylvania, 232 U. S. 138, 144-45 (1914). 
65 Interstate Ry. v. Massachusetts, 207 U. S. 79, 87 (1907). 





146 HARVARD LAW REVIEW 


“ There is nothing that I more deprecate than the use of the Four- 
teenth Amendment beyond the absolute compulsion of its words to pre- 
vent the making of social experiments that an important part of the 
community desires, in the insulated chambers afforded by the several 
States, even though the experiments may seem futile or even noxious to 
me and to those whose judgment I most respect.” °* 


These are the generalizations which Mr. Justice Holmes has ap- 
plied again and again to the solution of problems arising under 
different governmental powers, one or two illustrations of which 
will have to suffice. To consider Mr. Justice Holmes’ opinions is 
to string pearls. 

In all the varieties of state action evoked by a complex indus- 
trial civilization, he permits the states ample scope for energy 
and individuality. In the struggle which has centered around the 
conception of “ liberty,” he has resisted doctrinaire interpreta- 
tion, disclosing with acuteness when a claim is doctrinaire and 
translating large words into the realities of existence. 


“ If Montana deems it advisable to put a lighter burden upon women 
than upon men with regard to an employment that our people commonly 
regard as more appropriate for the former, the Fourteenth Amendment 
does not interfere by creating a fictitious equality where there is a real 
difference. The particular points at which that difference shall be em- 
phasized by legislation are largely in the power of the state.” °* 

“Tn present conditions a workman not unnaturally may believe that 
only by belonging to a union can he secure a contract that shall be fair 
to him. ... If that belief, whether right or wrong, may be held by a 
reasonable man, it seems to me that it may be enforced by law in order 
to establish the equality of position between the parties in which liberty 
of contract begins. Whether in the long run it is wise for the working- 
men to enact legislation of this sort is not my concern, but I am strongly 
of opinion that there is nothing in the Constitution of the United 
States to prevent it, and that Adair v. United States, 208 U. S. 161, and 
Lochner v. New York, 198 U.S. 45, should be overruled.” ® 

“ Tf the legislature shares the now prevailing belief as to what is public 
policy and finds that a particular instrument of trade war is being used 
against that policy in certain cases, it may direct its law against what 
it deems the evil as it actually exists without covering the whole field of 





66 Truax v. Corrigan, 257 U. S. 312, 344 (1921) (dissent). 
67 Quong Wing v. Kirkendall, 223 U. S. 59, 63 (1912). 
68 Coppage v. Kansas, 236 U.S. 1, 26-27 (1915). 
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possible abuses, and it may do so none the less that the forbidden act 
does not differ in kind from those that are allowed. . . . 

“Tt might have been argued to the legislature with more force than 
it can be to us that recoupment in one place of losses in another is merely 
an instance of financial ability to compete. If the legislature thought 
that that particular manifestation of ability usually came from great cor- 
porations whose power it deemed excessive and for that reason did more 
harm than good in their State, and that there was no other case of fre- 
quent occurrence where the same could be said, we cannot review their 
economics or their facts.” ° 


Equally adequate is the scope permitted the states in devising 
ways and means for paying the bills of society, or in using tax- 
ation as an instrument of social policy. Mr. Justice Holmes 
allows no finicky or textual arguments to interpose the Consti- 
tution as a barrier to the states’ taxing power. His opinions re- 
veal an amiable appreciation of the tantalizing difficulty of states- 
men to make taxation palatable in any form. 


“ There is a look of logic when it is said that special assessments are 
founded on special benefits and that a law which makes it possible to 
assess beyond the amount of the special benefit attempts to rise above 
its source. But that mode of argument assumes an exactness in the 
premises which does not exist. The foundation of this familiar form of 
taxation is a question of theory. The amount of benefit which an im- 
provement will confer upon particular land, indeed whether it is a benefit 
at all, is a matter of forecast and estimate. In its general aspects at 
least it is peculiarly a thing to be decided by those who make the law. 
The result of the supposed constitutional principle is simply to shift 
the burden to a somewhat large taxing district, the municipality, and 
to disguise rather than to answer the theoretic doubt. It is dangerous 
to tie down legislatures too closely by judicial constructions not neces- 
sarily arising from the words of the Constitution. Particularly, as was 
intimated in Spencer v. Merchant, 125 U. S. 345, it is important for 
this court to avoid extracting from the very general language of the 
Fourteenth Amendment a system of delusive exactness in order to de- 
stroy methods of taxation which were well known when that Amendment 
was adopted and which it is safe to say that no one then supposed would 
be disturbed. . . .” 7° 





69 Central Lumber Co. v. South Dakota, 226 U. S. 157, 160, 161 (1612). 
70 Louisville & Nashville R. R. v. Barber Asphalt Co., 197 U. S. 430, 433-34 
(1905). 





148 HARVARD LAW REVIEW 


“The objection to the taxation as double may be laid on one side. 
That is a matter of state law alone. The Fourteenth Amendment no 
more forbids double taxation than it does doubling the amount of a 
tax; short of confiscation or proceedings unconstitutional on other 
grounds. ... We are of opinion that it also is within the power of a 
State, so far as the Constitution of the United States is concerned, to tax 
its own corporations in respect of the stock held by them in other domes- 
tic corporations, although unincorporated stockholders are exempt. A 
State may have a policy in taxation. Quong Wing v. Kirkendall, 223 
U.S. 59, 63. If the State of Arkansas wished to discourage but not to 
forbid the holding of stock in one corporation by another and sought 
to attain the result by this tax, or if it simply saw fit to make corpora- 
tions pay for the privilege, there would be nothing in the Constitution 
to hinder. A discrimination between corporations and individuals with 
regard to a tax like this cannot be pronounced arbitrary, although we 
may not know the precise ground of policy that led the State to insert 
the distinction in the law.” ™ i 


Judicial review of utility regulations transfers to courts the 
accommodation of clashing interests. No amount of constitutional 
metaphysics about “ valuation ” can conceal the downright exer- 


cise of practical judgment. Mr. Justice Holmes has laid down 
the real considerations in these cases and the restraint which 
judges should exercise in their application. 


“ An adjustment of this sort under a power to regulate rates has to 
steer between Scylla and Charybdis. On the one side if the franchise is 
taken to mean that the most profitable return that could be got, free 
frora competition, is protected by the Fourteenth Amendment, then the 
power to regulate is null. On the other hand if the power to regulate 
withdraws the protection of the Amendment altogether, then the prop- 
erty is naught. This is not a matter of economic theory, but of fair in- 
terpretation of a bargain. Neither extreme can have been meant. A 
midway between them must be hit.” *? 

“We express no opinion whether to cut this telephone company down 
to six per cent by legislation would or would not be confiscatory. But 
when it is remembered what clear evidence the court requires before it 
declares legislation otherwise valid void on this ground, and when it is 
considered how speculative every figure is that we have set down with 
delusive exactness, we are of opinion that the result is too near the divid- 
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ing line not to make actual experiment necessary. The Master thought 
that the probable net income for the year that would suffer the greatest 
decrease would be 8.60 per cent, on the values estimated by him. The 
Judge on assumptions to which we have stated our disagreement makes 
the present earnings 54° per cent, with a reduction by the ordinance to 
3y°7 per cent. The whole question is too much in the air for us to feel 
authorized to let the injunction stand.” ** 


The cases arising under the power of eminent domain give 
strong proof of the element of relativity in constitutional law. A 
state can take private property, even though paying for it, only 
for “public purposes.” When is a purpose “public”? High- 
sounding generalities only cover up the process of specific judg- 
ment. Time and place and local needs must govern. These are 
essentially the concern of the local legislature. Behind legal 
issues phrased as “ the power of eminent domain ” or “ the police 
power,” Mr. Justice Holmes has seen the state’s well-being 
through a wise disposition of its limited natural resources. 


. it appears to us that few public interests are more obvious, in- 
disputable and independent of particular theory than the interest of the 
public of a State to maintain the rivers that are wholly within it sub- 
stantially undiminished, except by such drafts upon them as the guardian 
of the public welfare may permit for the purpose of turning them to a 
more perfect use. This public interest is omnipresent wherever there is 
a state, and grows more pressing as population grows. It is fundamental, 
and we are of opinion that the private property of riparian proprietors 
cannot be supposed to have deeper roots. Whether it be said that such 
an interest justifies the cutting down by statute, without compensation, 
in the exercise of police power, of what otherwise would be private rights 
of property, or that apart from statute those rights do not go to the 
height of what the defendant seeks to do, the result is the same. But we 
agree with the New Jersey courts, and think it quite beyond any rational 
view of riparian rights that an agreement, of no matter what private 
owners, could sanction the diversion of an important stream outside the 
boundaries of the state in which it flows. The private right to appro- 
priate is subject not only to the rights of lower owners but to the initial 
limitation that it may not substantially diminish one of the great founda- 
tions of public welfare and health. 

“ We are of opinion, further, that the constitutional power of the State 
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to insist that its natural advantages shall remain unimpaired by its 
citizens is not dependent upon any nice estimate of the extent of present 
use or speculation as to future needs. The legal conception of the neces- 
sary is apt to be confined to somewhat rudimentary wants, and there are 
benefits from a great river that might escape a lawyer’s view. But the 
State is not required to submit even to an aesthetic analysis. Any 
analysis may be inadequate. It finds itself in possession of what all ad- 
mit to be a great public good, and what it has it may keep and give no 
one a reason for its will.” ** 

“In the organic relations of modern society it may sometimes be hard 
to draw the line that is supposed to limit the authority of the legislature 
to exercise or delegate the power of eminent domain. But to gather the 
streams from waste and to draw from them energy, labor without brains, 
and so to save mankind from toil that it can be spared, is to supply what, 
next to intellect, is the very foundation of all our achievements and all 
our welfare. If that purpose is not public we should be at a loss to say 
what is. The inadequacy of use by the general public as a universal test 
is established.” 7° 


Grade-crossings and automobiles have created baffling prob- 


lems for a crowded population. Mr. Justice Holmes has not in- 
creased the difficulties of legislators by finding in the Constitution 
rigid limitations to their regulation. 


“‘ Grade crossings call for a necessary adjustment of two conflicting 
interests — that of the public using the streets and that of the railroads 
and the public using them. Generically the streets represent the more 
important interest of the two. There can be no doubt that they did when 
these railroads were laid out, or that the advent of automobiles has given 
them an additional claim to consideration. . . . Being places to which 
the public is invited and that it necessarily frequents, the State, in the 
care of which this interest is and from which, ultimately, the railroads 
derive their right to occupy the land, has a constitutional right to insist 
that they shall not be made dangerous to the public, whatever may be 
the cost to the parties introducing the danger. . . . It is said that if 
the same requirement were made for the other grade crossings of the 
road it would soon be bankrupt. That the States might be so foolish as 
to kill a goose that lays golden eggs for them, has no bearing on their 
constitutional rights. If it reasonably can be said that safety requires 
the change it is for them to say whether they will insist upon it, and 
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neither prospective bankruptcy nor engagement in interstate commerce 
can take away this fundamental right of the sovereign of the soil. . . . 
Intelligent self-interest should lead to a careful consideration of what the 
road is able to do without ruin, but this is not a constitutional duty.” 7° 

“‘ The question is whether a State may require all corporations or per- 
sons . . . who operate automobiles, &c., for the transportation of per- 
sons or property over a regular route and between fixed termini on the 
public highways of the State, for compensation, to obtain a certificate 
from the railroad commission that public necessity and convenience re- 
quire such operation. .. . : 

“The point before us seems to me well within the legislative power. 
We all know what serious problems the automobile has introduced. 
The difficulties of keeping the streets reasonably clear for travel and for 
traffic are very great. If a State speaking through its legislature should 
think that, in order to make its highways most useful, the business traffic 
upon them must be controlled, I suppose that no one would doubt that 
it constitutionally could, as, I presume, most States or cities do, exercise 
some such control. The only question is how far it can go. I see nothing 
to prevent its going to the point of requiring a license and bringing the 
whole business under the control of a railroad commission so far as to 
determine the number, character and conduct of transportation com- 
panies and so to prevent the streets from being made useless and danger- 
ous by the number and lawlessness of those who seek to use them.” ** 


Again and again, and in various forms, he has repelled effort 
to spell pedantic perfection into the Fourteenth Amendment. 
Especially ominous is the recent tendency to defeat legislation in 
vindication of fictitious equalities, supposedly demanded by the 
guaranty of “equal protection of the laws.” Undoubtedly dis- 
tinctions have to be made, and “ even nice distinctions are to be 
expected,” ** particularly when determining who shall bear the 
loss in destroying existing contract rights.” “ It often is a delicate 





76 Erie R. R. v. Pub. Util. Comm’rs, 254 U. S. 304, 410, 411 (1921). 

77 Frost v. R. R. Comm., 271 U. S. 583, 600, 601 (1926) (dissent). 
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matter to decide which interest preponderates and how far the 
State may go without making compensation.” *° But the emphasis 
of Mr. Justice Holmes has been on the necessity for allowing 
ample freedom to the states in making decisions which, howsoever 
made, will hurt. 


“ The dangers of a delusive exactness in the application of the Four- 
teenth Amendment have been adverted to before now. ... I cannot 
understand the notion that it would be unconstitutional to authorize boy- 
cotts and the like in aid of the employees’ or the employers’ interest by 
statute when the same result has been reached constitutionally without 
statute by Courts with whom I agree. . . . 

“ T think further that the selection of the class of employers and em- 
ployees for special treatment, dealing with both sides alike, is beyond 
criticism on principles often asserted by this Court. And especially I 
think that without legalizing the conduct complained of the extraor- 
dinary relief by injunction may be denied to the class. Legislation may 
begin where an evil begins. If, as many intelligent people believe, there 
is more danger that the injunction will be abused in labor cases than else- 
where I can feel no doubt of the power of the legislature to deny it in 
such cases.” *? 

“If the Legislature of Pennsylvania was of opinion that disease is 
likely to be spread by the use of unsterilized shoddy in comfortables I 
do not suppose that this Court would pronounce the opinion so mani- 
festly absurd that it could not be acted upon. If we should not, then I 
think that we ought to assume the opinion to be right for the purpose of 
testing the law. The Legislature may have been of opinion further that 
the actual practice of filling comfortables with unsterilized shoddy 
gathered from filthy floors was wide spread, and this again we must 
assume to be true. It is admitted to be impossible to distinguish the 
innocent from the infected product in any practicable way, when it is 
made up into the comfortables. On these premises, if the Legislature 
regarded the danger as very great and inspection and tagging as inade- 
quate remedies, it seems to me that in order to prevent the spread of 
disease it constitutionally could forbid any use of shoddy for bedding 
and upholstery... . 





to mine coal, even though in the interest of safety, upon land granted by deeds 
which conveyed that right could not be made without providing for compensation. 
The nature of the issues involved in drawing the line in these cases is strikingly 
illustrated by comparing the opinion of Mr. Justice Holmes in the Mahon case with 
the dissent of Mr. Justice Brandeis in the same case. 
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“It is said that there was unjustifiable discrimination. A classifica- 
tion is not to be pronounced arbitrary because it goes on practical 
grounds and attacks only those objects that exhibit or foster an evil 
on a large scale. It is not required to be mathematically precise and 
to embrace every case that theoretically is capable of doing the same 
harm.” ® ° 

“‘ We have seen more than once that the public welfare may call upon 
the best citizens for their lives. It would be strange if it could not call 
upon those who already sap the strength of the State for these lesser 
sacrifices, often not felt to be such by those concerned, in order to pre- 
vent our being swamped with incompetence. It is better for all the 
world, if instead of waiting to execute degenerate offspring for crime, or 
to let them starve for their imbecility, society can prevent those who are 
manifestly unfit from continuing their kind. The principle that sustains 
compulsory vaccination is broad enough to cover cutting the Fallopian 
tubes. . . . Three generations of imbeciles are enough. 

“ But, it is said, however it might be if this reasoning were applied 
generally, it fails when it is confined to the small number who are in the 
institutions named and is not applied to the multitudes outside. It is 
the usual last resort of constitutional arguments to point out short- 
comings of this sort. But the answer is that the law does all that is 
needed when it does all that it can, indicates a policy, applies it to all 
within the lines, and seeks to bring within the lines all similarly situated 
so far and so fast as its means allow.” * 


These opinions are the more significant in that, not infre- 
quently, they come from a man who, as judge, enforces statutes 
based upon economic and political theories which he does not 
share and of whose efficacy in action he is sceptical.** The judicial 
function here reaches its highest exercise. 
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might not be regarded as a reasonable or even necessary method of reaching the 
desired result. The part of the act with which we are concerned deals with the 
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But there are limits to state action, derived from the fact of 
Union and from the traditions of fair play. The problems raised 
by “big business ” baffled the wisdom of a Roosevelt and a 
Wilson. Their intricacies are not likely to lessen with time. The 
widest scope must therefore be permitted the inventions and the 
bunglings of legislatures. However, they must not outrage 
decency nor disregard those procedural safeguards which are so 
largely the assurance of political liberty. Again, the difficulties 
of adjusting the powers of taxation between states and nation 
will more and more challenge the skill of statesmen. But a state 
cannot levy upon the agencies of the United States though operat- 
ing within its border; nor, in tapping common sources of revenue, 
like a transcontinental railroad system, can a state under guise of 
a financial formula project itself beyond its boundaries. 


“ The statute bristles with severities that touch the plaintiff alone, 
and raises many questions that would have to be answered before it 
could be sustained. We deem it sufficient to refer to those that were 
mentioned by the District Court; a classification which, if it does not 
confine itself to the American Sugar Refinery, at least is arbitrary be- 
yond possible justice, — and a creation of presumptions and special 
powers against it that can have no foundation except the intent to de- 
stroy.... 

“ As to the presumptions, of course the legislature may go a good way 
in raising one or in changing the burden of proof, but there are limits. 
. . . The presumption created here has no relation in experience to 
general facts. It has no foundation except with tacit reference to the 
plaintiff. But it is not within the province of a legislature to declare an 
individual guilty or presumptively guilty of a crime.” ** 

“ The State claims the right to tax on the ground that taxation of the 
agency may be taxation of the means employed by the government and 
invalid upon admitted grounds, but that taxation of the property of the 





teaching of young children. Youth is the time when familiarity with a language is 
established and if there are sections in the State where a child would hear only 
Polish or French or German spoken at home I am not prepared to say that it is 
unreasonable to provide that in his early years he shall hear and speak only English 
at school. But if it is reasonable it is not an undue restriction of the liberty either 
of teacher or scholar. ... I think I appreciate the objection to the law but it 
appears to me to present a question upon which men reasonably might differ and 
therefore I am unable to say that the Constitution of the United States prevents 
the experiment being tried.” 
85 McFarland v. Am. Sugar Co., 241 U.S. 79, 86 (1916). 
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agent is not taxation of the means. We agree that it ‘is not always, or 
generally, taxation of the means,’ as said by Chief Justice Chase in 
Thomson v. Pacific Railroad, 9 Wall. 579, 591. But it may be, and in 
our opinion clearly is when as here not only the agent was created but 
all the agent’s property was acquired and used, for the sole purpose of 
producing a weapon for the war. This is not like the case of a corpora- 
tion having its own purposes as well as those of the United States and 
interested in profit on its own account. The incorporation and formal 
erection of a new personality was only for the convenience of the United 
States to carry out its ends.” *° 

“ As the law is administered, the tax commissioner fixes the value of 
the total property of each railroad by the total value of its stocks and 
bonds and assesses the proportion of this value that the main track 
mileage in North Dakota bears to the main track of the whole line. 
But on the allegations of the bill, which is all that we have before us, the 
circumstances are such as to make that mode of assessment indefensible. 
North Dakota is a State of plains, very different from the other States, 
and the cost of the roads there was much less than it was in mountainous 
regions that the roads had to traverse. The State is mainly agricultural. 
Its markets are outside its boundaries and most of the distributing cen- 
ters from which it purchases also are outside. It naturally follows that 
the great and very valuable terminals of the roads are in other States. 
So looking only to the physical track the injustice of assuming the value 
to be evenly distributed according to main track mileage is plain. But 
that is not all. 

“ The only reason for allowing a State to look beyond its borders when 
it taxes the property of foreign corporations is that it may get the true 
value of the things within it, when they are part of an organic system of 
wide extent, that gives them a value above what they otherwise would 
possess. The purpose is not to expose the heel of the system to a mortal 
dart — not, in other words, to open to taxation what is not within the 
State.” §7 


Very recently, Mr. Justice Holmes has summed up his philos- 
ophy on these great issues of state power and judicial control. His 
dissent in the New York ticket-scalping case reveals his mind 
with luminous candor; it also gives a glimpse of the gracious hold 
beauty has on his outlook. Nothing less than the whole of this 
opinion will adequately convey it. 





86 Clallan County v. United States, 263 U. S. 341, 344-45 (1923). 
87 Wallace v. Hines, 253 U. S. 66, 69 (1920). 
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“We fear to grant power and are unwilling to recognize it when it 
exists. The States very generally have stripped jury trials of one of 
their most important characteristics by forbidding the judges to advise 
the jury upon the facts (Graham v. United States, 231 U.S. 474, 480), 
and when legislatures are held to be authorized to do anything consider- 
ably affecting public welfare it is covered by apologetic phrases like the 
police power, or the statement that the business concerned has been 
dedicated to a public use. The former expression is convenient, to be 
sure, to conciliate the mind to something that needs explanation: the 
fact that the constitutional requirement of compensation when property 
is taken cannot be pressed to its grammatical extreme; that property 
rights may be taken for public purposes without pay if you do not take 
too much; that some play must be allowed to the joints if the machine is 
to work. But police power often is used in a wide sense to cover and, as 
I said, to apologize for the general power of the legislature to make a 
part of the community uncomfortable by a change. 

“IT do not believe in such apologies. I think the proper course is to 
recognize that a state legislature can do whatever it sees fit to do unless 
it is restrained by some express prohibition in the Constitution of the 
United States or of the State, and that Courts should be careful not to 
extend such prohibitions beyond their obvious meaning by reading into 
them conceptions of public policy that the particular Court may happen 
to entertain. Coming down to the case before us I think, as I intimated 
in Adkins v. Children’s Hospital, 261 U.S. 525, 569, that the notion 
that a business is clothed with a public interest and has been devoted to 
the public use is little more than a fiction intended to beautify what is 
disagreeable to the sufferers. The truth seems to me to be that, subject 
to compensation when compensation is due, the legislature may forbid or 
restrict any business when it has a sufficient force of public opinion 
behind it. Lotteries were thought useful adjuncts of the State a century 
or so ago; now they are believed to be immoral and they have been 
stopped. Wine has been thought good for man from the time of the 
Apostles until recent years. But when public opinion changed it did 
not need the Eighteenth Amendment, notwithstanding the Fourteenth, 
to enable a State to say that the business should end. Mugler v. Kansas, 
123 U.S. 623. What has happened to lotteries and wine might happen 
to theatres in some moral storm of the future, not because theatres were 
devoted to a public use, but because people had come to think that way. 

But if we are to yield to fashionable conventions, it seems to me that 
theatres are as much devoted to public use as anything well can be. We 
have not that respect for art that is one of the glories of France. But 
to many people the superfluous is the necessary, and it seems to me that 
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Government does not go beyond its sphere in attempting to make life 
livable for them. I am far from saying that I think this particular law 
a wise and rational provision. That is not my affair. But if the people 
of the State of New York speaking by their authorized voice say that 
they want it, I see nothing in the Constitution of the United States to 
prevent their having their will.” ** 


VII 


The judicial process in Mr. Justice Holmes is a fertile interplay 
between generalization and particular. The particular in isolation 
is meaningless; the generalization without concreteness, sterile. 
At the core of his decisions is the realization that words are only 
symbols of things and feelings and relations. He does not delude 
himself with phrases, and saves us, if we have the wit to see, from 
verbal mirages. And so his constitutional opinions are but appli- 
cations of his candid insight into the realities of law and the share 
which courts have in its making. Jurisdiction rests ultimately on 
power, but there may be moral restraints upon its abstract scope. 
Law has the mandate of man’s striving for reason and justice; but 


explicitly it is the voice of some defined organ of government. 


“ But the word ‘ right ’ is one of the most deceptive of pitfalls; it is so 
easy to slip from a qualified meaning in the premise to an unqualified 
one in the conclusion. Most rights are qualified.” °° 

“ Delusive exactness is a source of fallacy throughout the law. By 
calling a business ‘ property ’ you make it seem like land, and lead up 
to the conclusion that a statute cannot substantially cut down the ad- 
vantages of ownership existing before the statute was passed. An estab- 
lished business no doubt may have pecuniary value and commonly is 
protected by law against various unjustified injuries. But you cannot 
give it definiteness of contour by calling it a thing. It is a course of 
conduct and like other conduct is subject to substantial modification 
according to time and circumstances both in itself and in regard to what 
shall justify doing it a harm.” ®° 

“ The foundation of jurisdiction is physical power, although in civi- 
lized times it is not necessary to maintain that power throughout pro- 
ceedings properly begun, and although submission to the jurisdiction by 





88 Tyson v. Banton, 273 U. S. 418, 445-47 (1927) (dissent). 
89 Am. Bank & Trust Co. v. Federal Bank, 256 U. S. 350, 358 (1921). 
90 Truax v. Corrigan, 257 U. S. 312, 342-43 (1921) (dissent). 
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appearance may take the place of service upon the person.... No 
doubt there may be some extension of the means of acquiring jurisdiction 
beyond service or appearance, but the foundation should be borne in 
mind. ... And in States bound together by a Constitution and sub- 
ject to the Fourteenth Amendment, great caution should be used not to 
let fiction deny the fair play that can be secured only by a pretty close 
adhesion to fact.” °* 

“ The appellants, starting from the sound proposition that jurisdic- 
tion is founded upon power, overwork the argument drawn from the 
power of the United States over the Steel Corporation. Taking the 
United States in this connection to mean the total powers of the Central 
and the State Governments, no doubt theoretically it could draw a line 
of fire around its boundaries and recognize nothing concerning the cor- 
poration or any interest in it that happened outside. But it prefers to 
consider itself civilized and to act accordingly. Therefore New Jersey 
having authorized this corporation like others to issue certificates that 
so far represent the stock that ordinarily at least no one can get the 
benefits of ownership except through and by means of the paper, it recog- 
nizes as owner anyone to whom the person declared by the paper to be 
owner has transferred it by the indorsement provided for, wherever it 
takes place.” *” 

“Tf we suppose for the moment that the Government’s contention is 
so far correct that the Crown of Spain in form asserted a title to this 
land at the date of the Treaty of Paris, to which the United States suc- 
ceeded, it is not to be assumed without argument that the plaintiff’s case 
is at an end. It is true that Spain in its earlier decrees embodied the 
universal feudal theory that all lands were held from the Crown, and 
perhaps the general attitude of conquering nations toward people not 
recognized as entitled to the treatment accorded to those in the same 
zone of civilization with themselves. It is true also that in legal theory 
sovereignty is absolute, and that as against foreign nations, the United 
States may assert, as Spain asserted, absolute power. But it does not 
follow that as against the inhabitants of the Philippines the United 
States asserts that Spain had such power. When theory is left on one 
side sovereignty is a question of strength and may vary in degree. How 
far a new sovereign shall insist upon the theoretical relation of the sub- 
jects to the head in the past and how far it shall recognize actual facts 
are matters for it to decide. . 

“No one, we suppose, would deny that, so far as consistent with para- 
mount necessities, our first object in the internal administration of the 





91 McDonald v. Mabee, 243 U. S. 90, 91 (1917). 
82 Disconto-Gessellschaft v. U. S. Steel Co., 267 U. S. 22, 28 (1925). 
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islands is to do justice to the natives, not to exploit their country for 
private gain. By the organic act of July 1, 1902, c. 1369, § 12, 32 Stat. 
691, all the property and rights acquired there by the United States are 
to be administered ‘ for the benefit of the inhabitants thereof.’ It is 
reasonable to suppose that the attitude thus assumed by the United 
States with regard to what was unquestionably its own is also its atti- 
tude in deciding what it will claim for its own. The same statute made 
a bill of rights embodying the safeguards of the Constitution, and, like 
the Constitution, extends those safeguards to all. It provides that ‘ no 
law shall be enacted in said islands which shall deprive any person of 
life, liberty, or property without due process of law, or deny to any per- 
son therein the equal protection of the laws.’ §5. In the light of the 
declaration that we have quoted from § 12, it is hard to believe that the 
United States was ready to declare in the next breath that ‘ any person’ 
did not embrace the inhabitants of Benguet, or that it meant by ‘ prop- 
erty ’ only that which had become such by ceremonies of which presum- 
ably a large part of the inhabitants never had heard, and that it pro- 
posed to treat as public land what they, by native custom and by long 
association, one of the profoundest factors in human thought, regarded 
as their own.” *° 

“The common law is not a brooding omnipresence in the sky but the 
articulate voice of some sovereign or quasi-sovereign that can be identi- 
fied; although some decisions with which I have disagreed seem to me 
to have forgotten the fact. It always is the law of some State, and if 
the District Courts adopt the common law of torts, as they have shown 
a tendency to do, they thereby assume that a law not of maritime origin 
and deriving its authority in that territory only from some particular 
State of this Union also governs maritime torts in that territory — and 
if the common law, the statute law has at least equal force, as the dis- 
cussion in The Osceola assumes. On the other hand the refusal of the 
District Courts to give remedies coextensive with the common law would 
prove no more than that they regarded their jurisdiction as limited by 
the ancient lines — not that they doubted that the common law might 
and would be enforced in the courts of the States as it always has 
been.” 

“IT do not suppose that anyone would say that the words, ‘ The judi- 
cial power shall extend . . . to all cases of admiralty and maritime 
jurisdiction,’ Const. Art. III, § 3, by implication enacted a whole code 
for master and servant at sea, that could be modified only by a constitu- 
tional amendment. But somehow or other the ordinary common-law 





93 Carifio v. Insular Government, 212 U. S. 449, 457-59 (1909). 
94 Southern Pac. Co. v. Jensen, 244 U.S. 205, 222 (1917) (dissent). 





160 HARVARD LAW REVIEW 


rules of liability as between master and servant have come to be applied 
to a considerable extent in the admiralty. If my explanation, that the 
source is the common law of the several States, is not accepted, I can 
only say, I do not know how, unless by the fiat of the judges. But 
surely the power that imposed the liability can change it, and I suppose 
that Congress can do as much as the judges who introduced the rules. 
For we know that they were introduced and cannot have been elicited 
by logic alone from the mediaeval sea laws.” * 


The eternal struggle in the law between constancy and change 
is largely a struggle between history and reason, between past 
reason and present needs. The valid claims of both, with vary- 
ing weight in different aspects of legal control, find frequent ex- 
pression in Mr. Justice Holmes’ opinions. The essential difficulty 
of these adjustments lies in the impossibility of making quantita- 
tive determinations.*° Specific cases gradually work out approxi- 
mate directions. A neat application of the claims of history and 
of reason was strikingly indicated by two of his opinions rendered 
the same day. In determining the present attitude of the law 
towards a man standing his ground when attacked with a deadly 
weapon, ancient history has very little pertinence: 


“Tt is useless to go into the developments of the law from the time 
when a man who had killed another no matter how innocently had to get 
his pardon, whether of grace or of course. Concrete cases or illustrations 
stated in the early law in conditions very different from the present, like 
the reference to retreat in Coke, Third Inst. 55, and elsewhere, have had 
a tendency to ossify into specific rules without much regard for rea- 
son. .. . The law has grown, and even if historical mistakes have con- 
tributed to its growth it has tended in the direction of rules consistent 
with human nature.” *” 





®5 Knickerbocker Ice Co. v. Stuart, 253 U.S. 149, 167 (1920) (dissent). 

96“ . . in the law we only occasionally can reach an absolutely final and quan- 
titative determination, because the worth of the competing social ends which 
respectively solicit a judgment for the plaintiff or the defendant cannot be reduced 
to number and accurately fixed. The worth, that is, the intensity of the competing 
desires, varies with the varying ideals of the time, and, if the desires were constant, 
we could not get beyond a relative decision that one was greater and one was less. 
But it is of the essence of improvement that we should be as accurate as we can.” 
Holmes, Law in Science and Science in Law (1899) 12 Harv. L. REv. 443, 456; 
Cottectep Lecat PAPERS (1920) 210, 231. 

97 Brown v. United States, 256 U. S. 335, 343 (1921). See also Holmes, Law in 
Science and Science in Law (1899) 12 Harv. L. REv. 443, et seq., COLLECTED LEGAL 
Papers (1920) 210 et seg. 
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But when the technical restriction of the Constitution as to laying 
a “ direct tax ” is invoked against the modern device of succession 
taxes, “a page of history is worth a volume of logic.” ** And 
whether the past has controlling claims or its wisdom be outworn 
can be ascertained only by the critical pursuit of reason. 


“ Most of the things we do, we do for no better reason than that our 
fathers have done them or that our neighbors do them, and the same is 
true of a larger part than we suspect of what we think. The reason is a 
good one, because our short life gives us no time for a better, but it is 
not the best. It does not follow, because we all are compelled to take 
on faith at second hand most of the rules on which we base our action 
and our thought, that each of us may not try to set some corner of his 
world in the order of reason, or that all of us collectively should not 
aspire to carry reason as far as it will go throughout the whole domain. 
In regard to the law, it is true, no doubt, that an evolutionist will hesi- 
tate to affirm universal validity for his social ideals, or for the principles 
which he thinks should be embodied in legislation. He is content if he 
can prove them best for here and now. He may be ready to admit that 
he knows nothing about an absolute best in the cosmos, and even that he 
knows next to nothing about a permanent best for men. Still it is true 
that a body of law is more rational and more civilized when every rule 
it contains is referred articulately and definitely to an end which it 
subserves, and when the grounds for desiring that end are stated or are 
ready to be stated in words.” % 





98 New York Trust Co. v. Eisner, 256 U. S. 345, 349 (1921). 

99 Holmes, The Path of the Law (1897) 10 Harv. L. Rev. 457, 468-69; CoL- 
LECTED LEGAL Papers (1920) 167, 185-86. 

A fine illustration of his critical rigor is furnished by Mr. Justice Holmes’ 
dissent in the litigation which settled the historic controversy between the President 
and the Senate in regard to the President’s power of removal. In two paragraphs 
he gives the pith of arguments which, with the details of elaborate research, are set 
forth in 190 pages of opinions by the majority and the minority: 

“The arguments [for the President’s power of removal] drawn from the 
executive power of the President, and from his duty to appoint officers of the 
United States (when Congress does not vest the appointment elsewhere), to take 
care that the laws be faithfully executed, and to commission all officers of the United 
States, seem to me spider’s webs inadequate to control the dominant facts. 

“We have to deal with an office that owes its existence to Congress and that 
Congress may abolish tomorrow. Its duration and the pay attached to it while 
it lasts depend on Congress alone. Congress alone confers on the President the 
power to appoint to it and at any time may transfer the power to other hands. 
With such power over its own creation, I have no more trouble in believing that 
Congress has power to prescribe a term of life for it free from any interference 
than I have in accepting the undoubted power of Congress to decree its end. 1 
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Vill 


From the constitutional opinions of Mr. Justice Holmes there 
emerges the conception of a nation adequate to its national and 
international duties, consisting of federated states in their turn 
possessed of ample power for the diverse uses of a civilized people. 
He has been mindful of the Union for which he fought at Balls 
Bluff, Antietam, and Fredericksburg; he has been equally watch- 
ful to assure scope for the states upon which the Union rests. 
Federal power over commerce beyond state lines has not been 
paralyzed by sterile abstractions; nor are the states hampered in 
grappling with their local problems by a partisan or provincial 
application of the Fourteenth Amendment. He has found the 
Constitution equal to the needs of a great nation at war. But ac- 
cording to the same Constitution the individual must not be sacri- 
ficed to the Moloch of fear. 

To be sure, some of his weightiest utterances are dissenting 
opinions — but they are dissents that record prophecy and shape 


history.*” In their impact and sweep and freshness, his opinions 





have equally little trouble in accepting its power to prolong the tenure of an in- 
cumbent until Congress or the Senate shall have assented to his removal. The 
duty of the President to see that the laws be executed is a duty that does not go 
beyond the laws or require him to achieve more than Congress sees fit to leave 
within his power.” Myers v. United States, 272 U.S. 52, 177 (1926) (dissent). 

100 “Tn a court not subject to sudden change, able and continued dissent de- 
limits and accentuates decision; it reveals far more than does the majority opinion 
the intellectual differences of the council table; and the present status of police 
power is to me more clearly revealed by the dissents of Justice Holmes than by 
the syllabi of digests.” Hough, supra note 7, at 231. The extent to which dissents 
in course of time establish themselves as doctrines of the Court is illustrated in 
Terral v. Burke Constr. Co., 257 U. S. 529 (1922), and Sonneborn Bros. v. Cureton, 
262 U.S. 506 (1923). 

“ Stare decisis is ordinarily a wise rule of action. But it is not a universal, 
inexorable command. The instances in which the Court has disregarded its 
admonition are many. The existing admiralty jurisdiction rests, in large part, upon 
like action of the Court in The Genesee Chief, 12 How. 443, 456. In that case the 
Court overruled The Thomas Jefferson, 10 Wheat. 428, and The Steamboat Orleans 
v. Phoebus, 11 Pet. 175; and a doctrine declared by Mr. Justice Story with the 
concurrence of Chief Justice Marshall, and approved by Chancellor Kent, was 
abandoned when found to be erroneous, although it had been acted on for twenty- 
six years.” Brandeis, J., dissenting in Washington v. Dawson & Co., 264 U. S. 219, 
228, 238-39 (1924). See also Mr. Justice Brandeis’ dissent in Jaybird Mining Co. 
v. Weir, 271 U. S. 609, 615, 619-20 (1926), and cases therein cited. 
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have been a superb vehicle for the views which they embody. It 
all seems so easy — brilliant birds pulled from the magician’s 
sleeve — but it is the delusive ease of great effort as well as great 
art. He has told us that in deciding cases “ one has to try to strike 
the jugular.” ‘ The eternal effort of art, even the art of writing 
legal decisions, is to omit all but the essentials. ‘ The point of con- 
tact’ is the formula, the place where the boy got his finger 
pinched; the rest of the machinery doesn’t matter.” So we see 
nothing of the draftsmanship, but get, like Corot’s pictures, 
“ magisterial summaries.” We see more. Back of his approach 
to an obscure statute or a knotty point of legal history, we catch a 
glimpse of his own approach to life. Unawares Santayana has 
given the clue: 


“ Why is there a limited authority in institutions? Why are compro- 
mise and partial codperation practicable in society? Why is there 
sometimes a right to revolution? Why is there sometimes a duty 
to loyalty? Because the whole transcendental philosophy, if made ulti- 
mate, is false, and nothing but a selfish perspective hypostasized; be- 
cause the will is absolute neither in the individual nor in humanity; be- 
cause nature is not a product of the mind, but on the contrary there is 
an external world, ages prior to any a priori idea of it, which the mind 
recognizes and feeds upon; because there is a steady human nature 
within us, which our moods and passions may wrong, but cannot annul; 
because there is no absolute imperative, but only the operation of in- 
stincts and interests more or less subject to discipline and mutual adjust- 
ment; and finally because life is a compromise, an incipient loose har- 
mony between the passions of the soul and the forces of nature, forces 
which likewise generate and protect the souls of other creatures, en- 
dowing them with powers of expression and self-assertion comparable to 
our own and with aims not less sweet and worthy in their own eyes; so 
that the quick and honest mind can not but practise courtesy in the 
universe, exercising its will without vehemence or forced assurance, 
judging with serenity, and in everything discarding the word absolute 
as the most false and the most odious of words.” 1° 


Serenely dwelling above the sound of passing shibboleths, Mr. 
Justice Holmes has steadfastly refused to hearken to the murmur 





101 Santayana, German Philosophy and Politics (1915) 12 J. oF Put., Psy- 
CHOL., ETC., 645, 640. 
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of the moment. But his humility is too deep to make him regard 
even the highest tribunal as a Grand Lama. Like all human insti- 
tutions, the Supreme Court must earn reverence through the test 
of truth.* 

He has built himself into the structure of our national life. He 
has written himself into the slender volume of the literature of 
all time. 

Felix Frankfurter. 

Harvarp Law SCHOOL. 





102 See the Lincoln Day, 1898, address of Mr. Justice Brewer, Government by 
Injunction (1898) 15 Nat. Corp. Rep. 849: “It is a mistake to suppose that the 
Supreme Court is either honored or helped by being spoken of as beyond criticism. 
On the contrary, the life and character of its justices should be the objects of con- 
stant watchfulness by all, and its judgments subject to the freest criticism. The 
time is past in the history of the world when any living man or body of men can 
be set on a pedestal and decorated with a halo. True, many criticisms may be, like 
their authors, devoid of good taste, but better all sorts of criticism than no criticism 
at all. The moving waters are full of life and health; only in the still waters is 
stagnation and death.” 
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Following is a topical list of Supreme Court decisions on constitutional 
questions and other issues of public law in which opinions were written by 
Mr. Justice Holmes, beginning with his first opinion on January 5, 1903, 
through November 28, 1927. They are to be found in the United States 
Reports from 187 U. S. to 275 U.S. 


Due Process AND EQUAL PROTECTION OF THE LAWS 
“ Police Power”: Social legislation, utility regulation, etc., etc. 


Otis v. Parker, 187 U. S. 606 (1902); Brownfield v. South Carolina, 189 
U. S. 426 (1902); San Diego Co. v. Jasper, 189 U. S. 439 (1902); Anglo 
American Co. v. Davis Co., No. 1, 191 U. S. 373 (1903); Same v. Same, No. 2, 
191 U. S. 376 (1903); James v. Appel, 192 U. S. 129 (1904); Rogers v. Ala- 
bama, 192 U. S. 226 (1904); Central Stockyards v. Louisville Ry., 192 U. S. 
568 (1904); Rippey v. Texas, 193 U. S. 504 (1904); United States v. Sing 
Tuck, 194 U. S. 161 (1904); Missouri, Kansas & Texas Ry. v. May, 194 U. S. 
267 (1904); Aikens v. Wisconsin, 195 U. S. 194 (1904); Lochner v. United 
States, 198 U. S. 45, 74 (1905) (dissent); United States v. Ju Toy, 198 U. S. 
253 (1905); C. B. & Q. Ry. v. Drainage Commissioners, 200 U. S. 561, 595 
(1906) (dissent); Otis Co. v. Ludlow Co., 201 U. S. 140 (1906); Soper v. 
Lawrence Brothers Co., 201 U. S. 359 (1906); Rawlins v. Georgia, 201 U. S. 
638 (1906); Cox v. Texas, 202 U. S. 446 (1906); National Council v. State 
Council, 203 U. S. 151 (1906); Ellis v. United States, 206 U. §. 246 (1906); 
Interstate Ry. v. Massachusetts, 207 U. S. 79 (1907); Chin Yow v. United 
States, 208 U. S. 8 (1907); Adair v. United States, 208 U. S. 161, 190 (1907) 
(dissent); Hudson County Water Co. v. McCarter, 209 U. S. 349 (1908); 
Prentiss v. Atlantic Coast Line, 211 U. S. 210 (1908); Moyer v. Peabody, 212 
U. S. 78 (1909); Louisville R. R. v. Central Stockyards Co., 212 U. S. 132 
(1909); Scott County Co. v. Hines, 215 U. S. 336 (1909); King v. West 
Virginia, 216 U. S. 92 (1910); Laurel Hill Cemetery v. San Francisco, 216 
U. S. 358 (1910) ; Northern Pac. Ry. v. North Dakota, 216 U. S. 579 (1910); 
Standard Oil v. Tennessee, 217 U. S. 413 (1910); Noble State Bank v. Has- 
kell, 219 U. S. 104 (1911); Assaria State Bank v. Dolley, 219 U. S. 121 
(1911); Engel v. O’Malley, 219 U. S. 128 (1911); Sperry & Hutchinson Co. 
v. Rhodes, 220 U. S. 502 (1911); Blinn v. Nelson, 222 U. S. 1 (1911); Quong 
Wing v. Kirkendall, 223 U. S. 59 (1912); Collins v. Texas, 223 U. S. 288 
(1912); Cedar Rapids Co. v. Cedar Rapids, 223 U. S. 655 (1912); Western 
Union Tel. Co. v. Richmond, 224 U. S. 160 (1912); Louisville v. Cumberland 
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Tel. & Tel. Co., 225 U. S. 430 (1912); Central Lumber Co. v. South Dakota, 
226 U. S. 157 (1912); Abilene Bank v. Dolley, 228 U. S. 1 (1913); Madera 
Water Works v. Madera, 228 U. S. 454 (1913); Tiaco v. Forbes, 228 U. S. 
549 (1913); Norfolk & Western Ry. v. Dixie Co., 228 U. S. 593 (1913); Nash 
v. United States, 229 U. S. 373 (1913); Seattle, Renton & So. Ry. v. Linhoff, 
231 U.S. 568 (1913); Hobbs v. Head & Dowst Co., 231 U. S. 692 (1914); 
Bacon v. Rutland Co., 232 U. S. 134 (1914); Patsone v. Pennsylvania, 232 
U. S. 138 (1914); Chicago, Milwaukee Ry. v. Polt, 232 U. S. 165 (1914); 
Herbert v. Bicknell, 233 U. S. 70 (1914); San Joaquin, etc. Co. v. Stanislaus 
County, 233 U. S. 454 (1914); Internat. Harvester Co. v. Kentucky, 234 
U. S. 216 (1914); Keokee Coke Co. v. Taylor, 234 U. S. 224 (1914); Pipe 
Line Cases, 234 U. S. 548 (1914); Willoughby v. Chicago, 235 U. S. 45 
(1914); Coppage v. Kansas, 236 U. S. 1, 26 (1915) (dissent); Grant Timber 
Co. v. Gray, 236 U. S. 133 (1915); Frank v. Magnum, 237 U. S. 309, 345 
(1915) (dissent); McFarland v. Am. Sugar Co., 241 U. S. 79 (1916); De 
La Rama v. De La Rama, 241 U. S. 154 (1916); Terminal Taxicab Co. v. 
Dist. of Col., 241 U. S. 252 (1916); Louisville & Nashville R. R. v. Stewart, 
241 U. S. 261 (1916); O’Neil v. Northern Col. Irrigation Co., 242 U. S. 20 
(1916); Berry v. Davis, 242 U. S. 468 (1917); McDonald v. Mabee, 243 
U. S. 90 (1917); Pa. Fire Ins. Co. v. Gold Issue Mining Co., 243 U. S. 93 
(1917); Chicago Life Ins. Co. v. Cherry, 244 U. S. 25 (1917); Rowland v. 
St. Louis & S. F. R. R., 244 U. S. 106 (1917); Saunders v. Shaw, 244 U. S. 
317 (1917); Ex parte Indiana Trans. Co., 244 U. S. 456 (1917); Wear 
v. Kansas, 245 U. S. 154 (1917); Denver v. Denver Union Water Co., 
246 U. S. 178, 195 (1918) (dissent); Detroit & Mackinac Ry. v. Paper Co., 
248 U.S. 30 (1918); Watters v. Michigan, 248 U. S. 65 (1918); Hebe Co. v. 
Shaw, 248 U. S. 297 (1919); Pierce Oil Corp. v. City of Hope, 248 U. S. 408 
(1919); Dominion Hotel v. Arizona, 249 U. S. 265 (1919); St. Louis Poster 
Adv. Co. v. St. Louis, 249 U. S. 269 (1919); Arizona Employers’ Liability 
Cases, 250 U. S. 400, 431 (1919) (concurring); Chicago, R. I. & Pac. Ry. v. 
Cole, 251 U.S. 54 (1919); Brooks-Scanlon Co. v. R. R. Comm., 251 U. S. 
306 (1920); Erie R. R. v. Public Util. Comm’rs, 254 U. S. 394 (1921); Bul- 
lock v. R. R. Comm. of Florida, 254 U. S. 513 (1921); Hollis v. Kutz, 255 
U.S. 452 (1921); Block v. Hirsh, 256 U. S. 135 (1921); Marcus Brown Co. v. 
Feldman, 256 U. S. 170 (1921); Springfield Gas Co. v. Springfield, 257 U. S. 
66 (1921); Truax v. Corrigan, 257 U. S. 312, 343 (1921) (dissent); Forbes 
Pioneer Line v. Comm’rs of Everglades Drainage Dist., 258 U. S. 338 (1922); 
Jackman v. Rosenbaum Co., 260 U. S. 22 (1922); McKee v. Gratz, 260 U. S. 
127 (1922); Pa. Coal Co. v. Mahon, 260 U. S. 393 (1922); Moore v. Demp- 
sey, 261 U. S. 86 (1923); Okla. Gas Co. v. Russell, 261 U. S. 290 (1923); 
Adkins v. Children’s Hospital, 261 U. S. 525, 567 (1923) (dissent); Bianchi 
v. Morales, 262 U. S. 170 (1923); Bartels v. Iowa, 262 U. S. 404, 412 (1923) 
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(dissent) ; Dillingham v. McLaughlin, 264 U. S. 370 (1924); Chastleton Corp. 
v. Sinclair, 264 U. S. 543 (1924); Opelika v. Opelika Sewer Co., 265 U. S. 
215 (1924); Disconto-Gesellschaft v. U. S. Steel Co., 267 U. S. 22 (1925); 
Kaplan v. Tod, 267 U.S. 228 (1925); Yeiser v. Dysart, 267 U. S. 540 (1925); 
Southern Utilities Co. v. Palatka, 268 U. S. 232 (1925); Cole v. Norborne 
Drainage Dist., 270 U. S. 45 (1926); White v. United States, 270 U. S. 175 
(1926); Weaver v. Palmer Bros. Co., 270 U. S. 402, 415 (1926) (dissent) ; 
Ashe v. Valotta, 270 U. S. 424 (1926); Fidelity & Deposit Co. v. Tafoya, 270 
U. S. 426 (1926); Hassler v. Shaw, 271 U. S. 195 (1926); Frost v. R. R. 
Comm., 271 U.S. 583, 600 (1926) (dissent); Palmetto Ins. Co. v. Conn., 272 
U. S. 295 (1926); Jones v. Prairie Oil Co., 273 U. S. 195 (1927); Tyson 
v. Banton, 273 U. S. 418, 445 (1927) (dissent); Nixon v. Herndon, 273 U. S. 
536 (1927); R. R. Comm. v. Duluth St. Ry., 273 U. S. 625 (1927); Buck v. 
Bell, 274 U. S. 200 (1927) ; Power Mfg. Co. v. Saunders, 274 U. S. 490 (1927). 


Eminent Domain 


Strickley v. Highland Boy Co., 200 U. S. 527 (1906); West Chicago R. R. 
v. Chicago, 201 U. S. 506, 529 (1906) (concurring); Boston Chamber of 
Commerce v. Boston, 217 U. S. 189 (1910); McGovern v. New York, 229 
U. S. 363 (1913); New York v. Sage, 239 U. S. 57 (1915); Mt. Vernon Cotton 
Co. v. Alabama, 240 U. S. 30 (1916); Hendersonville, etc. Co. v. Blue Ridge 
Ry., 243 U. S. 563 (1917); United Railroads v. San Francisco, 249 U. S. 517 
(1919); Louisville & Nashville R. R. v. Western Union Tel. Co., 250 U. S. 
363 (1919); Morrisdale Coal Co. v. United States, 259 U. S. 188 (1922); 
Pine Hill Coal Co. v. United States, 259 U. S. 191 (1922); Portsmouth Co. 
v. United States, 260 U. S. 327 (1922); Duckett & Co. v. United States, 266 
U.S. 149 (1924). 


TAXATION 
(National and State: including V, XIV, and XVI Amendments) 


Blackstone v. Miller, 188 U. S. 189 (1903); Kidd v. Alabama, 188 U. S. 
730 (1903); Missouri v. Dockery, 191 U. S. 165 (1903); Fargo v. Hart, 193 
U. S. 490 (1904); Wright v. Louisville & Nashville R. R., 195 U. S. 219 © 
(1904); Seattle v. Kelleher, 195 U. S. 351 (1904); Coulter v. Louisville & 
Nashville R. R., 196 U. S. 599 (1905); Louisville & Nashville R. R. v. Barber 
Asphalt Co., 197 U. S. 430 (1905); Savannah Ry. v. Savannah, 108 U. S. 392 
(1905); Union Transit Co. v. Kentucky, 199 U. S. 194, 211 (1905) (dissent) ; 
Carroll v. Greenwich Ins. Co., 199 U. S. 401 (1905); Minnesota Iron Co. v. 
Kline, 199 U. S. 593 (1905); N. Y. Cent. R. R. v. Miller, 202 U. S. 584 
(1906); Hatch v. Reardon, 204 U. S. 152 (1907); C. B. & Q. Ry. v. Bab- 
cock, 204 U. S. 585 (1907); Martin v. Dist. of Col., 205 U. S. 135 (1907); 
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Chanler v. Kelsey, 205 U. S. 466, 479 (1907) (dissent); Copper Queen 
Mining Co. v. Arizona Board, 206 U. S. 474 (1907); Raymond v. Chicago 
Traction Co., 207 U. S. 20, 40 (1907) (dissent); First Nat. v. Albright, 
208 U. S. 548 (1908); Peddell v. New York, 211 U. S. 446 (1908); Sel- 
liger v. Kentucky, 213 U. S. 200 (1909); Flaherty v. Hanson, 215 U. S. 
515, 527 (1910) (dissent); Southern Ry. v. Greene, 216 U. S. 400 (1910); 
Louisville & Nashville R. R. v. Gaston, 216 U. S. 418 (1910); Assessors v. 
N. Y. Life Ins. Co., 216 U. S. 517 (1910); Hammond Packing Co. v. Mon- 
tana, 233 U. S. 331 (1914); Wheeler v. New York, 233 U. S. 434 (1914); 
Pullman Co. v. Knott, 235 U. S. 23 (1914); Equitable Life Society v. Pennsyl- 
vania, 238 U. S. 143 (1915); Bi-Metallic Co. v. Colorado, 239 U. S. 441 
(1915); Gas & Realty v. Schneider Co., 240 U. S. 55 (1916); Bullen v. Wis- 
consin, 240 U. S. 625 (1916); United States v. Jin Fuey Moy, 241 U. S. 394 
(1916); Fidelity & Columbia Co. v. Louisville, 245 U. S. 54 (1917); Towne 
v. Eisner, 245 U. S. 418 (1918); Maxwell v. Bugbee, 250 U. S. 525, 543 
(1919) (dissent); Ft. Smith Lumber Co. v. Arkansas, 251 U. S. 532 (1920); 
Eisner v. Macomber, 252 U. S. 189, 219 (1920) (dissent); Evans v. Gore, 
253 U. S. 245, 264 (1920) (dissent); Alaska v. Smith, 255 U. S. 44 (1921); 
Nickel v. Cole, 256 U. S. 222 (1921); St. Louis-San Francisco Ry. v. Middle- 
kamp, 256 U. S. 226 (1921); New York Trust Co. v. Eisner, 256 U. S. 345 
(1921); Citizens’ Nat. Bank v. Durr, 257 U. S. 99 (1921); Gillespie v. Okla- 
homa, 257 U. S. sor (1922); Burrill v: Locomobile Co., 258 U. S. 34 (1922); 
J. L. Whiting-J. J. Adams Co. v. Burrill, 258 U. S. 39 (1922); St. Louis 
Cotton Compress Co. v. Arkansas, 260 U. S. 346 (1922); United States v. 
Stafoff, 260 U. S. 477 (1923); Federal Land Bank v. Crosland, 261 U. S. 374 
(1923); Spalding & Bros. v. Edwards, 262 U. S. 66 (1923); Clallam County 
v. United States, 263 U. S. 341 (1923); New York v. Jersawit, 263 U. S. 493 
(1924); Wilson v. Ill. So. Ry., 263 U. S. 574 (1924); Edwards v. Slocum, 
264 U. S. 61 (1924); Chicago, B. & Q. R. R. v. Osborne, 265 U. S. 14 
(1924); New York Tel. Co. v. Dolan, 265 U. S. 96 (1924); United States v. 
Lorillard Co., 267 U. S. 471 (1925); Irwin v. Gavit, 268 U. S. 161 (1925); 
Lewellyn v. Frick, 268 U. S. 238 (1925); Schlesinger v. Wisconsin, 270 U. S. 
230, 241 (1926) (dissent); Edwards v. Chile Copper Co., 270 U. S. 452 
(1926); Miller v. Milwaukee, 272 U. S. 713 (1927); Shukert v. Allen, 273 
U. S. 545 (1927); Blodgett v. Holden, 275 U. S. (1927) (concurrence) ; 
Compania General de Tobacos de Filipinas v. Collector of Internal Revenue, 
275 U.S. ’ (1927) (dissent). 


FREEDOM OF SPEECH 


‘(Arising under I and XIV Amendments) 


Patterson v. Colorado, 205 U. S. 454 (1907); Fox v. Washington, 236 U. S. 
273 (1915); Schenck v. United States, 249 U. S. 47 (1919); Frohwerk v. 
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United States, 249 U. S. 204 (1919); Debs v. United States, 249 U. S. 211 
(1919); Abrams v. United States, 250 U. S. 616, 624 (1919) (dissent); Mil- 
waukee Pub. Co. v. Burleson, 255 U. S. 407, 437 (1921) (dissent); American 
Column Co. v. United States, 257 U. S. 377, 412 (1921) (dissent); Leach v. 
Carlisle, 258 U. S. 138, 144 (1922) (dissent) ; Gitlow v. New York, 268 U. S. 
652, 672 (1923) (dissent). 


SAFEGUARDS OF BILL oF RIGHTS 
(Not otherwise classified) 


Kepner v. United States, 195 U. S. 100, 134 (1904) (dissent); Matter of 
Moran, 203 U. S. 96 (1906); Paraiso v. United States, 207 U. S. 368 (1907); 
Holt v. United States, 218 U. S. 245 (1910); Matter of Harris, 221 U. S. 274 
(1911); Hyde v. United States, 225 U. S. 347, 384 (1912) (dissent); Brown 
v. Elliott, 225 U. S. 392, 402 (1912) (dissent); Breese & Dickerson v.. United 
States, 226 U. S. 1 (1912); Heike v. United States, 227 U. S. 131 (1913); 
Johnson v. United States, 228 U. S. 457 (1913); Gompers v. United States, 
233 U. S. 604 (1914); United States v. Portale, 235 U. S. 27 (1914); United 
States v. Oppenheimer, 242 U. S. 85 (1916); Ex parte Simons, 247 U. S. 231 
(1918); Toledo Newspaper Co. v. United States, 247 U. S. 402, 422 (1918) 
(dissent) ; Silverthorne v. United States, 251 U. S. 385 (1920); Horning v. 
Dist. of Col., 254 U. S. 135 (1920); Craig v. Hecht, 263 U. S. 255, 280 
(1923) (dissent); Hester v. United States, 265 U. S. 57 (1924); Hughes 
v. Gault, 271 U. S. 142 (1926) ; Dodge v. United States, 272 U.S. 530 (1926); 
Murphy v. United States, 272 U. S. 630 (1926); United States v. Storrs, 
272 U.S. 652 (1926); United States v. Sullivan, 274 U. S. 259 (1927); Biddle 
v. Perovich, 274 U. S. 480 (1927). 


IMPAIRMENT OF OBLIGATION OF CONTRACT 


Diamond Glue Co. v. United States Glue Co., 187 U. S. 611 (1903); Knox- 
ville Water Co. v. Knoxville, 189 U. S. 434 (1903); Dawson v. Columbia 
Trust Co., 197 U. S. 178 (1905); Muhlker v. Harlem R. R., 197 U. S. 544, 
571 (1905) (dissent); Savannah Ry. v. Savannah, 198 U. S. 392 (1905); 
Tampa Co. v. Tampa, 199 U. S. 241 (1905); Nat. Council v. State Council, 
203 U. S. 151 (1906); Kuhn v. Fairmont Coal Co., 215 U. S. 349, 370 
(1910) (dissent); Arkansas Ry. v. Louisiana & Arkansas Ry., 218 U. S. 
431 (1910); Fisher v. New Orleans, 218 U. S. 438 (1910); Calder v. Michi- 
gan, 218 U. S. 591 (1910); Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 
655 (1912); Pomona v. Sunset Tel. Co., 224 U. S. 330 (1912); Murray v. 
Pocatello, 226 U. S. 318 (1912); Pittsburgh Steel Co. v. Baltimore Eq. So- 
ciety, 226 U. S. 455 (1913); Madera Water Works v. Madera, 228 U. S. 454 
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(1913); Trimble v. City of Seattle, 231 U. S. 683 (1914); Hobbs v. Head & 
Dowst Co., 231 U. S. 692 (1914); Alabama v. Schmidt, 232 U. S. 168 (1914); 
Wright v. Cent. of Georgia Ry., 236 U. S. 674 (1915); Interborough Tran- 
sit v. Sohmer, 237 U. S. 276 (1915); Southern Wisconsin Ry. v. Madison, 
240 U. S. 457 (1916); Cuyahoga Power Co. v. Akron, 240 U. S. 462 (1916); 
Covington v. South Covington St. Ry., 246 U. S. 413 (10918); Internat. & 
G. N. Ry. v. Anderson Co., 246 U. S. 424 (1918); Georgia v. Cincinnati 
Southern R. R., 248 U. S. 26 (1918); Englewood v. Denver & S. Platte Ry., 
248 U. S. 294 (1919); Cent. of Georgia Ry. v. Wright, 248 U. S. 525 (1919); 
Darling v. City of Newport News, 249 U. S. 540 (1919); Cent. of Georgia 
Ry. v. Wright, 250 U. S. 519 (1919); Troy Union R. R. v. Mealy, 254 U. S. 
47 (1920); Mut. Life Ins. Co. v. Liebing, 259 U. S. 209 (1922); Pa. Coal 
Co. v. Mahon, 260 U. S. 393 (1922); Galveston Wharf Co. v. Galveston, 260 
U. S. 473 (1923); Clyde v. Gilchrist, 262 U. S. 94 (1923); Fort Smith 
Spelter Co. v. Gas Co., 267 U. S. 231 (1925). 


Futt FAITH AND CREDIT CLAUSE 


German Savings Society v. Dormitzer, 192 U. S. 125 (1904); Jaster v. 
Currie, 198 U. S. 144 (1905); Louisville & Nashville Ry. v. Deer, 200 U. S. 
176 (1906); Haddock v. Haddock, 201 U. S. 562, 628 (1906) (dissent); 
Northern Assurance Co. v. Grand View Ass’n, 203 U. S. 106 (1906); Faunt- 
leroy v. Lum, 210 U. S. 230 (1908); Bagley v. Gen. Fire Extinguisher Co., 
212 U. S. 477 (1909); Fall v. Eastin, 215 U. S. 1, 14 (1909) (concurring); 
Michigan Trust Co. v. Ferry, 228 U. S. 346 (1913); Burbank v. Ernst, 232 
U. S. 162 (1914) ; Hood v. McGehee, 237 U. S. 611 (1915); Pa. Fire Ins. Co. 
v. Gold Issue Co., 243 U. S. 93 (1917); Chicago Life Ins. Co. v. Cherry, 244 
U. S. 25 (1917); Hartford Life Ins. Co. v. Barber, 245 U. S. 146 (1917); 
Gasquet v. Fenner, 247 U. S. 16 (1918); Flexner v. Farson, 248 U. S. 289 
(1919); Kenney v. Supreme Lodge, 252 U. S. 411 (1920); Ewen v. Am. 
Fidelity Co., 261 U. S. 322 (1923); Modern Woodmen v. Mixer, 267 U. S. 


544 (1925). 
CoMMERCE CLAUSE 
(Including Interstate Commerce and Anti-Trust Acts) 


Diamond Glue Co. v. United States Glue Co., 187 U. S. 611 (1903); Han- 
ley v. Kansas City Ry., 187 U. S. 617 (1903); Pullman Co. v. Adams, 189 
U. S. 420 (1903); Knoxville Water Co. v. Knoxville, 189 U. S. 434 (1903); 
Northern Securities Case, 193 U. S. 197, 400 (1904) (dissent); Swift & Co. 
v. United States, 196 U. S. 375 (1905); Chattanooga Co. v. Atlanta, 203 U. S. 
390 (1906); Rearick v. Pennsylvania, 203 U. S. 507 (1906); The Employers’ 
Liability Cases, 207 U. S. 463, 541 (1908) (dissent); Adair v. United States, 
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208 U. S. 161, 190 (1908) (dissent); Galveston, etc. Ry. v. Texas, 210 U. S. 
217 (1908); Missouri Pac. Ry. v. Larabee Mills, 211 U. S. 612, 624 (1909) 
(concurring); Keller v. United States, 213 U. S. 138, 149 (1909) (dissent) ; 
Western Union v. Kansas, 216 U. S. 1, 52 (1910) (dissent); Pullman Co. v. 
Kansas, 216 U. S. 56, 75 (1910); Standard Oil Co. v. Tennessee, 217 U. S. 
413 (1910); Southern Ry. v. King, 217 U. S. 524, 537 (1910) (dissent) ; 
Dozier v. Alabama, 218 U. S. 124 (1910); Engel v. O’Malley, 219 U. S. 128 
(1911); Oklahoma v. Wells, Fargo & Co., 223 U. S. 298 (1912); Western 
Union Tel. Co. v. Richmond, 224 U. S. 160 (1912); Southern Ry. v. Burling- 
ton Lumber Co., 225 U. S. 99 (1912); Darnell v. Indiana, 226 U. S. 390 
(1912); Kansas City Ry..v. Kaw District, 233 U. S. 75 (1914); Western 
Union Tel. Co. v. Brown, 234 U. S. 542 (1914); Pipe Line Cases, 234 U. S. 
548 (1914); United States v. Portale, 235 U. S. 27 (1914); Davis v. Virginia, 
236 U.S. 697 (1915); Charleston & Car R. R. v. Varnville Co., 237 U. S. 597 
(1915); Missouri, Kansas & Texas Ry. v. Texas, 245 U. S. 484 (1918); Gulf, 
Colorado, etc. Ry. v. Texas, 246 U. S. 58 (1918); Dickinson v. Stiles, 246 
U. S. 631 (1918); Western Union Tel. Co. v. Foster, 247 U. S. 105 (1918); 
Hammer v. Dagenhart, 247 U. S. 251, 277 (1918) (dissent); Union Pac. R. R. 
v. Pub. Serv. Comm., 248 U. S. 67 (1918); Weigle v. Curtice Brothers 
Co., 248 U. S. 285 (1919); Hebe Co. v. Shaw, 248 U. S. 297 (1919); Louis- 
ville & Nashville R. R. v. Western Union Tel. Co., 250 U. S. 363 (1919); 
Pa. R. R. v. Public Service Comm., 250 U. S. 566 (1919); Wallace v. 
Hines, 253 U. S. 66 (1920); Western Union Tel. Co. v. Speight, 254 U. S. 17 
(1920); Internat. Bridge Co. v. New York, 254 U. S. 126 (1920); St. 
Louis v. Middlekamp, 256 U. S. 226 (1921); Eureka Pipe Line Co. v. Halla- 
nan, 257 U. S. 265 (1921); United Fuel Gas Co. v. Hallanan, 257 U.S. 277 
(1921); Hart v. Keith Exchange, 262 U.S. 271 (1923); Pennsylvania v. West 
Virginia, 262 U. S. 553, 600 (1923) (dissent); Am. Ry. Exp. Co. v. Levee, 
263 U. S. 19 (1923); Window Glass Mfrs. v. United States, 263 U. S. 403 
(1923); United States v. N. Y. Cent. R. R., 263 U.S. 603 (1924); St. Louis 
Ry. v. Int. Com. Comm., 264 U. S. 64 (1924); Western Union Tel. Co. v. 
Czizek, 264 U. S. 281 (1924); Fed. Trade Comm. v. Am. Tobacco Co., 264 
U. S. 298 (1924); Avent v. United States, 266 U. S. 127 (1924); Sanitary 
Dist. v. United States, 266 U. S. 405 (1925); Flanagan v. Fed. Coal Co., 
267 U. S. 222 (1925); N. Y. Cent. R. R. v. N. Y. and Pa. Co., 271 U. S. 
124 (1926); Emmons v. Norfolk & Western Ry., 272 U. S. 709 (1927). 


NATIONAL VERSUS STATE POWERS 


(Not otherwise classified) 


Madisonville Traction Co. v. St. Bernard Co., 196 U. S. 239, 257 (1905) 
(dissent); Chambers v. Baltimore & Ohio R. R., 207 U. S. 142, 151 (1907) 
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(concurring) ; Battle v. United States, 209 U. S. 36 (1908); United States v. 
Thayer, 209 U. S. 38 (1908); Keller v. United States, 213 U. S. 138, 149 
(1909) (dissent); Abilene Nat. Bank v. Dolley, 228 U. S. 1 (1913); United 
States v. Moseley, 238 U. S. 383 (1915); Badders v. United States, 240 U. S. 
391 (1916); Ruddy v. Rossi, 248 U. S. 104, 107 (1918) (dissent); Missouri 
v. Holland, 252 U. S. 416 (1920); Johnson v. Maryland, 254 U. S. 51 (1920); 
Cent. Union Trust Co. v. Garvan, 254 U. S. 554 (1921); United States v. 
Walter, 263 U. S. 15 (1923); Davis v. Wechsler, 263 U. S. 22 (1923); Burnes 
Nat. Bank v. Duncan, 265 U. S. 17 (1924); Davis v. Corona Coal Co., 265 
U.S. 219 (1924); Colorado v. Toll, 268 U. S. 228 (1925); Mass. State Grange 
v. Benton, 272 U. S. 525 (1926); Westfall v. United States, 274 U. S. 256 
(1927); United States v. Alford, 274 U. S. 264 (1927). 


SUITS BY AND BETWEEN STATES 


Missouri v. Illinois, 200 U. S. 496 (1906); Georgia v. Tennessee Corp. 
Co., 206 U. S. 230 (1907); Missouri v. Kansas, 213 U. S. 78 (1909); 
Virginia v. West Virginia, 220 U. S. 1 (1911); Virginia v. West Virginia, 222 
U.S. 17 (1911); North Dakota v. Chicago & N. W. Ry., 257 U.S. 485 (1922). 


ADMIRALTY 


The Blackheath, 195 U. S. 361 (1904); The Hamilton, 207 U. S. 398 
(1907); Southern Pac. Co. v. Jensen, 244 U. S. 205, 218 (1917) (dissent) ; 
Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 166 (1920) (dissent); The 
Western Maid, 257 U. S. 419 (1922); Queen Ins. Co. v. Globe Ins. Co., 263 
U. S. 487 (1924); Washington v. Dawson & Co., 264 U. S. 219, 228 (1924) 
(dissent); United States v. The Thekla, 266 U. S. 328 (1924); Jn re East 
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(concurring); Am. Well Works v. Layae, 241 U. S. 257 (1916); Herbert 
v. Shanley, 242 U.S. 591 (1917); Motion Pictures Co. v. Universal Film Co., 
243 U. S. 502, 519 (1917) (dissent); Du Pont Powder Co. v. Masland, 244 
U. S. 100 (1917); Coco-Cola Co. v. Koke Co., 254 U. S. 143 (1920); Stark 
Bros. Co. v. Stark, 255 U. S. 50 (1921); Bourjois & Co. v. Katzel, 260 U. S. 
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v. Pringle, 268 U. S. 315 (1925) (government priorities); Liberato v. Royer, 
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THE PROGRESS OF THE LAW 
ANALYTICAL JURISPRUDENCE, 1914-19277" 


WO distinct tendencies are observable in what has been 
written on jurisprudence since 1914. On the one hand, 
there is an analytical-positivist tendency, leading to attempts to set 
up a “ pure science of law.” On the other hand, there is a social- 
philosophical sociological tendency, leading to the treatment 
of jurisprudence as one of the social sciences and of the legal order 
as a highly specialized form of social control. The first tendency 
has led to a new and widespread interest in Austin among conti- 
nental jurists.” There had been, it is true, a steady trend toward 
imperative theories of law in Germany after the rise of legislation 
under the empire and especially in the wake of the civil code.’ 
The influence of social utilitarianism had a like effect elsewhere.* 
But it is evident that there is something more behind the norma- 
tive-analytical movement which has been so strong in the last dec- 
ade. Indeed, three factors suggest themselves: (1) the setting 
up of new constitutions since the war, and the consequent prob- 
lems of adjusting theories of public law to a conception of powers 
derived from a written constitution; (2) the influence of recent 
movements in logic; and (3) the demands of the need of stability 
in an era of change. 

Elsewhere I have suggested that all thinking about law “ has 
struggled to reconcile the conflicting demands of the need of sta- 
bility and of the need of change.” * It is not easy to keep these de- 
mands each in mind at the same time. Also there is temptation to 





1 The starting point is chosen in order to go on from my papers, The Scope and 
Purpose of Sociological Jurisprudence (1911) 24 Harv. L. Rev. 591, (1911) 25 
Harv. L. Rev. 140, 489. There is something to be said for 1914 as a natural starting 
point. The war and the decade since the war may turn out to mark a new period in 
juristic thought. 

2 Som16, JurRIsTISCHE GRUNDLEHRE (1917) § 11; 1 RocGurn, LA SCIENCE Ju- 
RIDIQUE PURE (1923) 3-55. 

3 See my paper, Theories of Law (1912) 22 YALE L. J. 114, 144-45. 

4 Lévy-ULLMANN, LA DEFINITION DU DROIT (1917) Cc. 3. 

5 INTERPRETATIONS OF LEGAL History (1923) 1. See also Carpozo, THe GROWTH 
OF THE Law (1924) 2. 
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seek a reconciliation in terms of the one or the other exclu- 
sively. In the last half of the nineteenth century jurists had be- 
fore their minds chiefly, if not solely, the need of stability. To- 
day when the need of change presses upon our attention we find 
Kelsen working out a theory of change in terms of stability.* 
Metaphysics and history, or a combination of these, having failed 
them, those who seek an unchallengeable basis for stability come 
back to the position of the Sophists who would find this basis in 
the state. Of the two tendencies in recent juristic writing, the 
one, the analytical tendency, is connected with a feeling of the 
need of stability; the other, the social-philosophical sociological 
tendency, is connected with a feeling of the need of change. 

Compare four formulas, from four books of the last decade, 
each of which considers the nature of law from an analytical stand- 
point: 


“ The norms of a customarily followed, comprehensive, and permanent 
supreme power.” ? 

“ The delimitation of what men and groups of men are at liberty to 
do and not to do without incurring a condemnation, an execution, or 
some particular putting in play of force.” ® 

“Legislation and custom . . . rest upon the constitution, which in 
the sense of legal logic is the ultimate norm, the final source of the system 
of law. The decisive element for the positivity of law which gives law 
the character of a self-sufficient system, distinct from all other systems 
of norms, independent, and closed within itself, lies in this norm [i.e., 
the constitution] as the highest, derivable from nothing beyond, through 
the quality of sovereignty lent by this ultimate norm to the whole system 
of law raised out of it.” ® 

“ Law is the legitimate order given to a human subject, individual or 
collective, bound to execute to the profit of another subject (entitled to 
claim from him the execution thereof) that an external fact be followed 
by another external fact, in default thereof by a third, and so on, with 
prescribed application of physical constraint to certain links in this 
chain.” 7° 





® Politically, Kelsen’s doctrine is one of change; juristically it is one of stability. 
As to the political aspect, see Voegelin, Kelsen’s Pure Theory of Law (1927) 42 
Pot. Scr. Q. 268, 276. 7 Somié, JuRISTISCHE GRUNDLEHRE (1917) 105. 

8 Livy-ULLMANN, LA DEFINITION DU DROIT (1917) 165. 

® Ketsen, Das PROBLEM DER SOUVERANITAT (1920) 94. 

10 y Rocurn, LA SCIENCE JURIDIQUE PURE (1923) 122. 
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Three of these formulas conceive of a legal precept as a norm 
set up or an order promulgated. All of them conceive of the law 
as an aggregate of precepts. It is an aggregrate of norms, an ag- 
gregate of delimiting precepts, an aggregate of subordinate norms 
derivable from the highest norm set up by those who wield ulti- 
mate political power, or an aggregate of orders. Also they agree 
as to what gives efficacy to these precepts. They have behind 
them politically supreme power; condemnation, execution or other 
display of the force of politically organized society; definite gov- 
ernmental agencies turning out precepts under the provisions of 
the constitution; application of physical constraint as prescribed 
by those politically empowered to issue “ legitimate orders.” In 
the first, the third, and the fourth there is no more hint of a his- 
torical or traditional or ideal element than there is in Austin. Law 
is a body of norms deliberately set up. It is subject to deliberate 
change in the prescribed manner by the prescribed persons acting 
under the political constitution. When set up, it rests on an un- 
challengeable basis of constitutional authority. This is for all 
substantial purposes the position of the cn Neo eno jurists 
in the nineteenth century. 

It will have been noted that Professor Lévy-Ullmann’ s formula. 
is less exclusively analytical. The delimitations may arise his- 
torically as well as be given imperatively. They are of no neces- 
sary type and might even take the form of received ideals. More- 
over, the precepts which make up the aggregate are thought of 
functionally. Thus his analysis is in relation with other methods 
of a larger and broader science of law. 

Soml6é ** seeks a general theory of law based on discovery of the 
necessary logical presuppositions of the legal order. The funda- 
mental doctrine which he seeks is much the same as the reine 
Rechtslehre sought by Kelsen,’* and the science juridique pure 
sought by Roguin. They are engaged in the same quest as the 
English analytical jurists. Kelsen tells us that jurisprudence 


“as the science of positive law, that is, of what law is . . . stands over 
against theoretical politics, which seeks to know what law ought to be, 
which seeks for the just law.” ** 





11 JURISTISCHE GRUNDLEHRE (1917). Critiques in Ketsen, Das ProBLEM DER 
SoUVERANITAT (1920) 31-36; 2 SANDER, STAAT UND ReEcHT (1922) 1210-45. 

12 The subtitle of Kelsen’s treatise on the problem of sovereignty is: Beitrag zu 
einer reinen Rechtslehre. 18 Das PROBLEM DER SOUVERANITAT (1920) I, nD. 
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His “ what the law is” and Amos’s “ pure fact of law” * are 
the same thing. Roguin goes even further than the English ana- 
lytical jurists on the same path. He excludes from his pure 
juridical science all interpretation and application.° Thus by 
throwing out everything that gives life to the law, he can impart 
“clarity and rigor ” to its phenomena.*® But when he purifies his 
science by eliminating not only all questions of what ought to be 
but all consideration of legal precepts in action, does it not become 
too pure? Has he not purified his science of law of much of the 
law itself? Such a pure science of legal precepts in and of them- 
selves, of the law as it stands in the sections of a code, has more 
plausibility in those parts of the world which have received the 
Roman technique of developing and applying written texts. 
Where, as with us, the law is in form in the law reports, so high a 
degree of theoretical purity is not possible. What the English 
analytical jurists essayed through comparative analysis of Eng- 
lish law and the modern Roman law as bodies of precepts in the 
books, Somlé would achieve through establishing the logical pre- 
suppositions of the legal order, Kelsen through a theory of sov- 
ereignty and a legal logic assuming the constitution, and Roguin 
by elimination of everything but the authoritatively established 
precepts themselves. Thus we are to get a universal science of 
law rid of all the doubts and difficulties which make a science of 
law worth having. 

Somlé begins with Austin’s distinction between “ necessary ” 
legal conceptions and “ general” or “ pervading” conceptions.” 
He says: 


“ Austin makes, so far as I know for the first time, the significant dis- 
tinction between necessary fundamental ideas, without which a legal 
order in general cannot be conceived, and others which are not neces- 
sary, so that a system of legal norms may be conceived without them.” ** 





14 SysTEMATIC VIEW OF THE SCIENCE OF JURISPRUDENCE (1872) 19. See also 
2 AUSTIN, JURISPRUDENCE (4th ed. 1873) 1107; MARKBy, ELEMENTs OF LAw (6th 
ed. 1905) § 12; Gray, NATURE AND SOURCES OF THE Law (rst ed. 1909) § 213, (2d 
ed. 1921) 94. Compare Sir Frederick Pollock’s proposition that when we go beyond 
the system of precepts imposed or enforced by the sovereign we are in the “ theo- 
retical part of politics.” Introduction to the first edition of PoLLock AND MAITLAND, 
History oF EnciisH Law (1895) I, xxiii. 

15 LA SCIENCE JURIDIQUE PURE (1923) I, § 406. 16 Jd. § 397. 

17 JURISPRUDENCE (4th ed. 1873) 1107-09. 

18 JURISTISCHE GRUNDLEHRE (1917) 33. 
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He goes on to show that Austin, after making this distinction, did 
not work it out thoroughly in detail. Austin’s discussion does not 
keep apart necessary conceptions and those which, without being 
necessary, have general currency. It confuses “ what is merely a 
general element in the content of legal systems with the logically 
necessary elements of the conception of law.” *® But it was the 
first attempt on a large scale to identify these logically necessary 
conceptions and as such “ belongs to the best that has hitherto 
been written upon the conception of law.” *° In this respect Aus- 
tin is held to be in advance of his followers, who have not ade- 
quately valued this fundamental idea of their master and have 
neglected to carry it out.”* 

Let us look into Austin’s distinction and Somld’s development 
of it and consider its possibilities as the basis of a general theory 
of law. 

Austin’s discussion of the subject is to be found in his lecture 
On the Uses of the Study of Jurisprudence. He did not include 
that material in his published Province of Jurisprudence Deter- 
mined, and it appeared first in the third edition of his Lectures on 
Jurisprudence, published from his manuscripts after his death. 
This might indicate that as his study of the subject progressed, he 
set less store by the distinction which he had made in his opening 
lecture. It might explain, at least in part, why his followers ig- 
nored it or did not carry it further. But if the distinction affords 
a valid or useful basis for analytical jurisprudence this belated 
recognition of it cannot matter. 

As is well known, Austin starts with the proposition that the 
subject of jurisprudence is positive law, that is, law established 
“in an independent political community by the express or tacit 
authority of its sovereign or supreme government.” * But law 
is an aggregate of laws. The aggregate in any particular com- 
munity forms a system or body of law. Every such system has its 
specific and characteristic differences. It has also “ principles, 
notions and distinctions ” common to all systems. Jurisprudence 
has to do with these principles, notions, and distinctions which are 
common to matured or developed systems.** The principles, no- 





19 Jd. 34. 22 JURISPRUDENCE (4th ed. 1873) 1107. 
20 Jd. 35. 23 Ibid. 
21 [bid. 
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tions and distinctions which make up this common element in de- 
veloped law are of two types. Some are “necessary.” For, he 
says, ‘‘ we cannot imagine coherently a system of law (or a system 
of law as evolved in a refined community ) without conceiving them 
as constituent parts of it.” ** Other constituents of this common 
element are not necessary. ‘“ We may imagine coherently an ex- 
panded system of law without conceiving them as constituent 
parts of it.” But they rest on obvious and general grounds of 
utility and so are to be found very generally in matured systems 
of law. Accordingly they may properly be included in the sub- 
ject matter of jurisprudence, which will embrace (1) the neces- 
sary principles, conceptions and distinctions, without which a sys- 
tem of developed law cannot be conceived, and (2) an element 
universal not because of its logical necessity but because of the 
general dictates of utility leading to like results in developed 
communities.”° 

He does not give us any necessary or any pervading principles. 
Indeed, he tells us that before looking into these principles it will 
be necessary to determine accurately the meaning of terms which 
recur continually in every part of the science.** Hence he pro- 
ceeds to analyse and define such terms as law, right, sanction, 
person, thing, act. But by way of preliminary he does give us a 
few examples of what he deems necessary “ notions ” and neces- 
sary distinctions, and some examples of general or “ pervading ” 
distinctions which are not necessary. 

As he sees it, the following are “ necessary ” notions: “ Duty, 
Right, Liberty, Injury, Punishment, Redress; with their various 
relations to one another, and to Law, Sovereignty, and Independ- 
ent Political Society.” ** Also the following are “ necessary ”’ dis- 
tinctions: (1) between “ written or promulged and unwritten or 
unpromulged law ... between law proceeding immediately 
from a sovereign or supreme maker and law proceeding imme- 
diately from a subject or subordinate maker”; (2) between 
“rights availing against the world at large ” and rights “ availing 
exclusively against persons specifically determined”; (3) be- 
tween property or dominion and “ the variously restricted rights 
which are carved out of property or dominion”; (4) between 





24 Jd. 1108. 26 Jd. 1110. 
25 Td. 1109. 27 Id. 1108. 
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obligations arising from contracts, those arising from injuries, and 
those arising from “ incidents that are neither contracts nor in- 
juries, but which are styled analogically obligations quasi ex con- 
tractu’”’; (5) between “civil injuries (or private delicts) ” and 
‘crimes (or public delicts) ” and between torts and breaches of 
contract or of quasi contractual obligation.** An example of a 
“‘ general” distinction which is not “‘ necessary ” is the classifica- 
tion into law of persons and law of things.” 

Looking first at the “ necessary distinctions,” none of them can 
make a clear title. Even if we have difficulty in imagining as a 
practicable system one in which all legal precepts are legislative, 
in which nothing is done by law in cases not within the four corners 
of written legal texts, such a system is logically conceivable.* 
. Still more conceivable is one in which the whole body of legal 
precepts is traditional in form and there is no “ written law.” 
Glanvill’s observation ** might be said to antedate matured Eng- 
lish law. No doubt, following Roman example, we have both leg- 
islation and tradition everywhere, the imperative being the pri- 
mary forms in civil law countries and the traditional in common 
law countries. But this is a matter of history and imitation, or of 
what Austin calls utility, not one of logical necessity. So, too, 
with the distinction between rights in rem and rights in personam. 
Hohfeld in effect argues for a threefold division; legal rights may 
involve relation to many others or to few others or to one other.” 
There is no logical necessity of two categories as against the sug- 
gested three. Moreover, one might conceive of a system without 
property and without contract, as an economic institution, with 





28 Id. 1108-09. 

29 Jd, 1109-10. 

80 Compare the situation to which Art. 4 of the French Civil Code is addressed. 
The judges refused to act in the absence of a text of the law and referred the 
parties to the legislative power of the king. 1 Laurent, Droit civ FRANGAIS 
(3d ed. 1878) nos. 254-57. 

81 “ For the English laws, although not written, may as it should seem, and that 
without any absurdity, be termed laws. . . . For if from the mere want of writing 
only they should not be considered as laws, then unquestionably writing would 
seem to confer more authority upon laws themselves than either the equity of the 
persons constituting or the reason of those framing them.” Der Lecrsus et Con- 
SUETUDINIBUS REGNI ANGLIAE, pref. (Beames’ trans. xi). See a full discussion of 
this distinction in 1 CrarK, RoMAN Private LAw: JURISPRUDENCE (1912) §§ 6-8. 
See also Gray, NATURE AND SourCcES OF THE Law (ist ed. 1909) §§ 342-46. 

32 FUNDAMENTAL LEGAL CONCEPTIONS (1923) 71-72. 
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a purely administrative securing of personality. Such a system 
would not necessarily involve this distinction. The threefold 
classification of obligations is even less tenable as a necessary dis- 
tinction. Austin gives us the classification of Gaius in the Di- 
gest,** which is manifestly a generalization from Roman pro- 
cedure. The third category is only a procedural catchall. Of the 
duties included, in our law some are given effect procedurally 
either ex delicto or ex contractu, some are given effect ex contractu 
only, and some are made effective on a property theory by con- 
structive trusts. Moreover, the Institutes give us a fourfold divi- 
sion,** and the distinction between tort (delict) and quasi tort 
(quasi delict), though now given over by French jurists,** has 
been argued for our law with much force.** Nor can the division 
into civil delicts and crimes be admitted as necessary. It is quite 
conceivable that wrongs might be treated wholly from the one or 
wholly from the other standpoint. 

Soml6, however, does not contend for these supposed necessary 
distinctions. Recognizing that they cannot be maintained and 
that some of Austin’s “ necessary notions ” are not admissible as 
such,*’ he holds that right, duty, sovereignty, and state are neces- 
sary conceptions, presupposed logically by the very idea of the 
legal order.*® Apparently Austin held that the six “ notions ” 
which he names were necessary because logically involved in the 
idea of a law, law being thought of as an aggregate of laws. He 
derives the idea of duty from that of command,” the idea of a right 
from that of a duty,*° and the ideas of punishment and redress 
from sanction, which is a logical element of the idea of command.** 
How he derives the ideas of liberty and injury is not so clear. 
Probably liberty is taken to be involved in “a right,” * while in- 
jury is said to be a cause or antecedent of certain rights.** Gray 
seems to be in error in supposing that Austin meant that these 
conceptions were metaphysically necessary or necessary in the 





33 Dic. XLIV, 7, 1, pr. 

84 Inst. ITI, 13, 2. 

35 2 PLANIOL, TRAITE ELEMENTAIRE DE DROIT CIVIL (oth ed. 1922-24) § 827. 

86 Smith, Tort and Absolute Liability (1917) 30 Harv. L. REv. 241, 319, 409. 
87 JURISTISCHE GRUNDLEHRE (1917) 34. 

88 Jbid. ° 41 Id. 94. 

39 JURISPRUDENCE (4th ed. 1873) I, 94. 42 Td. 366. 

40 Id. 34. 43 Jd. 45. 
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nature of things.** Rather he meant that assuming his definition 
of law, these conceptions were necessarily logically presupposed. 
Somldé begins not with the idea of law but, as might be expected 
of a twentieth-century jurist, with the idea of the legal order. 
Right (i.e., a right), duty, sovereignty, state are conceptions nec- 
essarily implied in or presupposed by the legal order and so give 
us an assured foundation for our science. But state and sov- 
ereignty are primary ideas here, while a right and duty are de- 
rived. Thus we get substantially the starting point which Kelsen 
reaches from another side. 

If we conceive of the legal order as a securing of interests, then 
“a right,” in the sense of legally recognized and delimited inter- 
est, is a presupposition. But it has been understood for some time 
that “a right,” as used in such discussions, is a composite idea. 
It may mean the legally recognized and delimited human desire or 
demand, or some one of the conceptions by which that recognized 
interest is given form in order to be secured by the legal order, or 
the complex of these conceptions, or this complex plus the recog- 
nized and secured interest. Usually Austin and his followers have 
the last of these meanings. But they have a narrower meaning 
when they speak of a right as having a correlative duty. For, as 
is well understood today, the legally recognized and delimited in- 
terest may be secured by a power. As an example we may cite the 
Roman slave in the time of the Antonines, whose one recognized 
interest of personality was secured by a power, through fleeing to 
a temple or the statue of the emperor, of instituting an inquiry 
into how he had been treated.** Again the legally recognized and 
delimited interest of an owner is secured not only by legal rights 
in Holland’s sense, with correlative duties of keeping off and of 
not assuming dominion over the thing owned, but also by the ius 
disponendi. Likewise it may be secured through a privilege, as 
the legally recognized interest of a parent in control of his child 
is made effective, among other means, by a privilege of correction. 
In other cases the interest may be given effect simply by a general 
legal hands off (which is what Austin usually means by a liberty), 
as in case of the so-called right to pursue a lawful calling.*® 





44 NATURE AND SOURCES OF THE LAw (ist ed. 1909) § 2906. See Somid, JurRIs- 
TISCHE GRUNDLEHBRE (1917) 37. 45 Inst. I, 8, 2. 
46 Austin’s “liberty” is another composite conception. It includes (1) the 
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Of the compound of recognized and delimited interest and as- 
serting capacity with correlative duty, which Austin and Holland 
have called a right, the former may be a necessary conception in 
Austin’s sense and in Somld’s, but the latter is not. In the law, as 
it is and has been since the seventeenth century, the latter is quite 
as important as the former. Yet may we not conceive of a system 
so completely administrative rather than contentious in its meth- 
ods that it recognizes or confers no capacity in the individual to 
assert or initiate any proceeding, holding all duties absolute (in 
Austin’s sense) ,*” to be enforced only on the initiative of state offi- 
cials? There is something of this in the canon law. The proceed- 
ing against a respondent pro salute animae was “ The office of the 
Judge promoted by Simpkins against Bullock for his soul’s cor- 
rection.” Is it not conceivable that in a system which, as Austin 
postulates, is a body of commands addressed by sovereign to sub- 
ject, or in recent phrase a body of norms established by politically 
organized society, there might be no private promotion of the 
office of the judge — the magistrate might act in substance as well 
as in form on his own initiative? 

What has been said of “a right ” as a supposed necessary con- 
ception largely disposes of duty. Austin’s distinction between 
absolute duties and relative or correlative duties seems to be well 
taken. If right in the sense of capacity of asserting legally recog- 





natural liberty of men, their de facto freedom to do as they like, so far as it remains 
unrestricted by legal precepts. Here there is a general condition of legal non- 
restraint of natural powers. (2) Definite special conditions of non-restraint of 
natural powers on special occasions. ‘These are what today we usually call 
privileges — situations in which, on a weighing and valuing of interests, one is 
exempted from liability under legal precepts which ordinarily apply to what he 
does. Examples are, privileged occasion in defamation, self-defence, reasonable 
correction of a child. In such cases it is the occasion that is privileged. Legal 
persons have legal rights and legal powers. Occasions are privileged. In the first 
(liberty) a whole field of human activity is left legally untouched. It is negative, 
an absence of legal regulation, a legal hands off, as an effective way of securing an 
interest. In the second (privilege) the field is regulated, but the regulation is not 
applied with respect to certain occasions. As a practical matter one cannot suppose 
a system of law without a large residue of de facto freedom untouched by law. Nor 
does experience suggest any likelihood of a provision for all cases and varieties of 
conduct so minute and exact as to require no exception of occasions. Whether or 
not liberty and privilege are necessary conceptions in Austin’s sense, these are 
highly useful if not indispensable conceptions as society is organized and men are 
constituted today. 
47 JURISPRUDENCE (4th ed. 1873) I, 67-68. 
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nized interests is not a necessary conception, neither is the cor- 
relative necessary. On the other hand, Austin’s absolute duty 
does seem to be necessary in his sense. It seems logically implied 
in any legal ordering of human relations that individual men shall 
be subject to a compulsion of obeying the precepts established or 
recognized by that legal order. The legal order postulates sub- 
jection of individual men to politically organized society. Abso- 
lute duty is an implication of sovereignty. 

Thus we have state, sovereignty, absolute duty, and legally 
recognized and secured interest. Are these ideas enough for an 
analytical jurisprudence or a pure science of law? One may use 
them after the manner of mathematical logic and draw out certain 
conclusions which, so long as we eliminate all elements of conflict 
and overlapping of interests, valuing of interests and choice of 
starting points in interpretation, application and logical develop- 
ment of precepts, and choice of means in securing the interests 
recognized and delimited, will seem to give universally valid re- 
sults. But these results are universally valid because and so long 
as they exclude the very things for which we need and use a sci- 
ence of law. The moment we are out of Cloudcuckootown and 
come to deal with the persistent problems of the actual legal order, 
we are dealing with conceptions and doctrines and institutions 
which are not “ necessary ” and we require a different apparatus. 
For juristic purposes it is of much more moment to trace the de- 
velopment of the ideas of “a right,” duty, liberty, privilege, and 
the like in legal history and perceive how conceptions taken over 
from morals have become legal and then have gone back in part 
from law to morals, ethical thinking liberalizing the law and law 
giving more clarity to ethics, than to seek to derive these concep- 
tions a priori after the event. 

Professor Lévy-Ullmann’s book on the definition of law is the 
first installment of an introduction to the science of law.** Hol- 
land *° had already brought together many formulas of philos- 
ophers and jurists under four heads, law as the order of the uni- 
verse, law as a rule of action, natural law, and positive law, in 
order to illustrate Austin’s distinction between law properly so 





, 
48 ELEMENTS D’INTRODUCTION GENERALE A L’ETUDE DES SCIENCES JURIDIQUES, I, 
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called (from the standpoint of jurisprudence) and what English 
analytical jurists regard as analogous uses of the term. Also in an 
article on Theories of Law °° I had brought together juristic defi- 
nitions of law from Cicero to Jhering in order to show the relation 
of the formulas to the law of the time and place and the shifting 
back and forth between imperative definition and definition in 
terms of reason or justice or an ideal element, according to 
whether the law of the day was in form legislative or traditional. 
Professor Lévy-Ullmann sets forth and discusses French defini- 
tions from 1808 to 1916 for still another purpose. Down to the 
beginning of the twentieth century French jurists were well 
agreed with respect to the nature of law and their formulas fol- 
lowed a settled line. But in the present century there is a con- 
tinual hatching of new systems and striking out of new lines. On 
the one hand, there are neo-utilitarians, sociologists, pragmatists, 
positivists, realists and objectivists. On the other hand, there are 
idealists who “ push idealism so far as to detach law from science 
and make it an article of faith.” °* In view of these new systems, 
passing all of them in review, he asks, can a definition be found or 
devised which will sum up and present the idea of droit “ in all the 
senses of that word?” First he has to see whether such a defini- 
tion exists in the French books. 

Reviewing French definitions of law from the civil code to date 
he finds that they are of three types. The first type begin with the 
notion of a law (loi). They exclude the idea of right (i.e., what 
is right) and of “a right.” The second type proceed by what he 
calls the method of manifold definition. They enumerate the dif- 
ferent aspects of droit, give a formula to each, and string the 
formulas together. The third type attempt to unite all the as- 
pects in one coherent formula or select some one aspect and frame 
the definition in terms thereof.” 

To the first type belong the commentators on the civil code, 
whose authority was undisputed for three quarters of a century. 
They were, he says, close to the Revolution and the legislative ac- 
tivity and paper constitution making of that time. They had in- 
herited from the eighteenth century a religious veneration for 





50 (1912) 22 YALE L. J. 114. 
51 Ltvy-ULLMANN, LA DEFINITION DU DROIT (1917) 3. 
52 Jd. 26. 
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rules of law as embodied or declared reason. Also they had imme- 
diately before their eyes the chief achievement of modern legisla- 
tion, the Code Napoléon. Naturally they thought in terms of 
legislatively made rules of law and of a body of such rules analo- 
gous to the code as an aggregate of 2281 articles. So Touillier 
begins by defining jurisprudence not as the science of law (droit) 
but as the science of laws (Jois). He speaks of law (droit) as 
une collection ou ensemble des lois.** This attitude has governed 
with commentators on the code ever since. 

Marcadé subordinates droit wholly to loi: “Law (droit) is the 
aggregate or rather the general result of the dispositions of rules 
of law (lois) to which men are subjected with the power of follow- 
ing them or breaking them.” °* Demante says that the idea of 
law (droit) is “essentially bound to that of a rule of law (/oz).” 
He then defines a rule of law as “ a rule established by a superior 
will to direct human actions.” What conforms to such a rule is 
right and law (droit). The science of law has to do with knowing 
and applying the rule of law.°° Demolombe says that law (droit) 
is the result or rather the aggregate of rules of law (/ois).°° Lau- 
rent omits all definition of droit and begins with the idea of a law 
(Joi).°’ These commentators were interpreting the several arti- 
cles of the code. Other elements of law, the traditional technique 
of the judge, jurist and lawyer, the received ideals of the legal 
system, were obscured by the newly formulated code of rules of 
law. They saw only the latter. 

A new stage begins with analytical expositions of the civil law 
on the basis of the code, superseding commentaries on the code. 
These analytical expositions delivered the law from over-strict 
systematic following of the code. They reclassified on analytical 
grounds and criticised the arrangements and categories of the code 
both as a whole and in detail. Thus there was revived study of 
law alongside of study of rules of law. Valette got away wholly 
from the idea of “a law.” * Beudant said that droit (right and 





53 DROIT CIVIL SUIVANT L’ORDRE DU CoDE (1808) nos. 1, 2, II, 14. 
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law) is not loi (rule of law); it is the source of rules of law.” 
These two broke with the tradition of the commentators and left 
a clear field for their successors, who then turned to the method of 
manifold or composite definitions. 

Definitions of the second type prevail in the current academic 
manuals or institutional books. In Baudry-Lacantinerie’s Précis 
we are told that “law is an aggregate of precepts regulating the 
conduct of men toward their fellows, and of which it is possible 
and at the same time just and useful to assure observance by 
means of external constraint.” Recent editions then add three 
more definitions — one of individual rights (droits subjectifs), 
one of positive law, and one of natural or rational law.® Planiol 
defines first a right (but more in the sense of Austin’s “ liberty ” 
than of what English analytical jurists think of as “a right’’), 
and, second, law as an aggregate of laws, unifying them by the 
proposition that the rights of men (droits) are determined by the 
law (droit). He adds that the science of law has for its object 
droit in both senses, 7.e., rules of law and rights.** Surville defines 
a right, law as an aggregate of laws, and the distinction between 
natural law and positive law. To him “law is the aggregate of 
the rules to which is subjected, under the sanction of social power, 
the use which men make of their liberty in their relations with 
their fellows.” ** Colin and Capitant begin with “ the aggregate 
of precepts, rules, or laws which govern human activity in society, 
and the observance of which is sanctioned, at need, by social con- 
straint otherwise called public force.” Secondly, they define what 
we should call rights in the wider sense of the term — “ powers or 
privileges belonging to an individual of which he may avail him- 
self with respect to his fellows in the exercise of his activities.” 
Thirdly, they define the science of law in general.®* 

These seem to the Anglo-American reader attempts to set off 
and define separately different ideas which, in Continental lan- 





59 COURS DE DROIT CIviIL Francais (1896) I, nos. 2, 3. Compare the opposite 
idea that legislature-made rules are a source along with received ideals of right 
and justice and the law is made up of rules established by judicial decision. Gray, 
NATURE AND SOURCES OF THE Law (1st ed. 1909) §$§ 275-76. 

60 PRECIS DE DROIT CIviL (11th ed. 1912) I, no. r. 

61 TRalTE ELEMENTAIRE DE DROIT CiIvit (1st ed. 1899) I, nos. 2, 3. 

62 ELEMENTS D’UN COURS DE DROIT CIviL FraNGals (2d ed. 1910) I, no. 2. 

63 Cours ELEMENTAIRE DE DROIT CIvIL Frangais (1st ed. 1914) I, pp. 1-2. 





188 HARVARD LAW REVIEW 


guages, happen to be expressed by the same word — droit, Recht, 
diritto, derecho. Perception that two uses of droit need to be 
kept apart has led, in recent French writing, to a distinction of 
droit objectif (law) and droit subjectif (a right). Duguit says: 
“The same word (droit) means two things, which no doubt enter 
into each other intimately but yet are very distinct — droit ob- 
jectif and droit subjectif. The law or rule of law (le droit ou la 
régle de droit) is the line of conduct which is imposed upon indi- 
viduals living in society; a rule respect for which is considered 
by a society at a given moment as a guarantee of the common in- 
terest, and the violation of which brings about a collective reaction 
against the author of the violation. Droit subjectif (a right) is a 
power of the individual living in society. It is the power of the 
individual to obtain social recognition of the result which he de- 
sires, when the motive which determines his act of will is an end 
recognized as legitimate by the law (droit objectif).” °° The dis- 
tinction is borrowed from the German objektives Recht and 
subjektives Recht, and was devised to meet the same double sig- 
nificance of Recht. It is criticized by Duguit and by Roguin.” 
Indeed Duguit would like to drop droit subjectif (a right) en- 
tirely, just as some of us would like to eliminate the term “a 
ight ” as being too Protean in its meanings. But Duguit recog- 
nizes that droit has, among others, the two important senses of 
“law” and “a right,” so that the distinction is required for 
clearness.*’ 

To Professor Lévy-Ullmann there is a real unity of conception 
behind the word droit and he would express that unity by a unity 
of definition. But before passing to the formulas in which this is 
attempted, it is worth noting that in English analytical jurispru- 
dence we have a phenomenon very like the second type of French 
definition. Salmond says that “law ” has an abstract sense “ the 
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law ” and a concrete sense “a law.” “ The law,” he says, “ is not 
made up of laws but of rules of law or legal principles. ‘ A law’ is 
one of the sources of law in the abstract sense.” ** But one sus- 
pects that this is not analysis. It is a discriminating statement of 
the usage of English speech. It would not occur to a Frenchman, 
who has droit for “ the law” and /oi for “a law,” any more than 
the distinction between objective and subjective would occur to 
us, who have “law” for droit objectif and “a right” for droit 
subjectif. These things do not prove a case for or against either 
distinction. There may be as close a relation between droit and 
lot as our one word “law ” suggests, or they may be as distinct as 
the two French words make it easy for a French jurist to assume 
if his analysis calls therefor. So also with “law” and “a right.” 
That we have two words while the Continental languages have but 
one proves nothing. But such things must put us on inquiry 
whether we are analyzing and defining conceptions or are only 
pulling apart words and seeking to give them the appearance of a 
unity of content which they do not possess. 

Unity is assumed by the third type of definition of droit, which 
has developed from the beginning parallel with the first and the 
second. Indeed, the germ of the second, as Professor Lévy- 
Ullmann points out, is to be found in the first type at the very 
outset.°° The third type began with the manual of the French 
civil code by Zachariae,”® Professor at Heidelberg, which was the 
first attempt at systematic exposition. It was written when there 
was much enthusiasm in Germany for the “ inspired creation of 
the new revolutionary wisdom”; before Savigny’s tract had 
raised up a school hostile to codification. It was an exposition of 
the code after the manner of the German Pandectists. Translated 
into French in what is often an imitation rather than a transla- 
tion,”* it inspired what is admittedly the chef d’oeuvre of French 
legal science in the last century,’”* namely the treatise of Aubry 
and Rau.” 
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Zachariae defined law as “ the sum of those rules observance of 
which may be assured by external (or physical) force.” "* Au- 
bry and Rau say, “ The aggregate of precepts or rules of con- 
duct for the observance of which it is permitted to constrain men 
by external or physical force.” ** At the outset there is some sug- 
gestion of a difference which is not without significance. Zacha- 
riae speaks of the sum (Inbegriff) of the rules — not all the rules 
taken together, but the summing up of the contents in their es- 
sence — whereas Aubry and Rau seem to think rather of an ag- 
gregate or mass of rules. As the former wrote in a country where 
the law was customary or traditional in form, while the latter 
wrote in a country in which the law was newly codified, the sum- 
ming up of the rules in the traditional system appealed to the one, 
while the rules themselves, simply given an orderly arrangement 
in the code, appealed to the others. 

Professor Lévy-Ullmann praises the formula of Aubry and Rau 
in four respects. It unites natural law and positive law, as the 
words “ it is permitted ” apply to each. The ideal element and 
the positive element are both included. It is applicable to inter- 
national law and what we call municipal law, thus providing for a 
problem which has given English analytical jurists much trouble. 
It does not “ reduce the domain of right and law (droit) to the 
relations of men with each other.” The words “ with his fellows,” 
to be found in so many formulas of the second type, are omitted. 
Also, following Zachariae (and the German tradition down to 
Binding and Jhering) it says nothing of the state, considered as 
social power, “‘ disposing the coercion which serves as sanction.” 
In this way, he conceives, the formula takes in the entire content 
of the idea of droit as a whole.”* But he has certain criticisms to 
offer. For one thing, he would like a formula which avoids such 
words as “ precepts,” “ constrain,” “ coercion,” with their impera- 
tive connotation. Second, he objects to defining law as an aggre- 
gate of precepts. To do this “ confuses the contained with the 
container.” Droit is the contained; it is the idea, the thought. 
It is not that droit is an aggregate of laws, but rather that droit 
is the idea which is expressed by means of rules. ‘“ To define law 
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by the aggregate of its rules is to define human thought by the 
aggregate of the words in the dictionary.” “’ Moreover, he urges, 
law is not the only idea which is expressed in precepts or rules of 
conduct. So are morals, religion, ethical custom, the conventions 
and the like. They all enjoin on men to do this and not to do that 
on pain of this or that consequence. He admits that the line is 
sometimes “ delicate,” especially the line between morals and law. 
The most solid distinction is drawn from sanctions. The law is 
the only system of social control which has force for a sanction. 
Sanction is “the specific trait which differentiates law.” As he 
points out, Zachariae had this in mind, saying that the essential 
characteristic of law is that it may be imposed on men by a con- 
straint in the form of force. Thus law is differentiated from the 
precepts of morals, religion, fashions, honor, etc. Finally, the 
formula excludes the problem of law. It leaves out the social réle 
of law.”® 

In the latter part of the nineteenth century a new form of the 
third type of formula grew up in which account was taken of the 
end of law. Thus Bufnoir: “ Law is the aggregate of the rules to 


which the liberty of men in conflict with the liberty of others is 


subjected under the sanction of social power.” ° Professor Lévy- 


Ullmann praises this formula because of its bringing in for the first 
time the idea of liberty and of liberties in conflict, ‘ with the law 
as deux ex machina.” In this respect it connects with the nine- 
teenth-century metaphysical jurisprudence which made the will 
the central point and the historical jurisprudence which put the 
idea more concretely as liberty. May * puts it thus: “ An aggre- 
gate of the precepts which all the members of a society recognize 
as the rule of their mutual relations, and the social power assures 
by means of sanction.” The word “recognize” shows the influ- 
ence of the historical school,** but the philosophical background 

77 Id. 67. 
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seems Kantian. No doubt, as Lévy-Ullmann suggests, it derives 
from Spencer and Fouillée. The relation of Spencer’s theory of 
justice to Kant has often been remarked.** Huc makes substan- 
tially the same statement,* but puts it in more Kantian terms, 
deriving law from the individual consciousness and the reconcilia- 
tion of the claims of each and those of all. 

Professor Lévy-Ullmann classifies Geny’s neo-scholastic for- 
mula along with the historico-metaphysical formulas of May and 
Hue. The affinity of analytical (logical-mathematical) method 
to stholasticism has been noted by philosophers. But by the be- 
ginning of the present century the analytical and the historico- 
metaphysical methods had come close together. 

Geny defines law as “The aggregate of rules to which the 
external conduct of men in their relations with their fellows are 
subjected, and which, under the inspiration of the natural idea of 
justice, in a given state of the collective consciousness of humanity, 
appearing to be susceptible of a social sanction, at need coercive, 
are or tend to be provided with such sanction, and from that mo- 
ment are put in the form of categorical injunctions governing 
particular wills, to the end of insuring order in society.” ** In an- 
other place he gives us this shorter formula: “ A regulation of the 
conduct of men living in society imposed under a coercive social 
sanction.” *° 

In a critical discussion of Geny’s formula, Professor Lévy- 
Ulimann suggests four objections. First, it defines law as an ag- 
gregate of rules and limits it to relations between men. Second, 
it defines droit objectif (law) only, excluding droit subjectif (a 
right) — something which Anglo-American readers, from the 
standpoint of our language, would assume to be a merit. Third, 
Geny, along with May and Huc, avoids the idea of liberty, al- 
though the point of departure is individual liberty. That is, they 
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get away from the abstract individualism of the metaphysical 
school in the last:century. Fourth, in order to differentiate laws 
from norms of religion or morals or ethical custom, Geny appeals 
to the idea of justice. But, as Demogue has shown, that is by no 
means a simple idea to which appeal may be made with assurance. 
Some of these, particularly the second, recur in other connections, 
and there will be occasion to speak of them presently. 

A third form of these definitions is framed in terms of the end 
of law. Professor Lévy-Ullmann calls these sociological defini- 
tions. But query? Are not social-philosophical and sociological 
put in the one category? Perhaps there is such affinity as to jus- 
tify this course for the immediate purpose. 

As the social-philosophical expositions and formulas he is con- 
sidering are social-utilitarian or neo-Kantian or mechanical-posi- 
tivist natural-law, he begins with their philosophical antecedents. 
For the social-utilitarians he turns to their starting point in Ben- 
tham. As he points out, Bentham gives no definition of law. In- 
deed, Bentham seems to doubt whether, as the term “law” is 
used, it always has a meaning. So far as it has one, Bentham 
asserts that it means an aggregate of laws. For the neo- 
Kantians and those whom the latter have influenced, he looks into 
Kant’s well known metaphysical formula. It was meant to be a 
formal definition. But, he tells us, the metaphysical school which 
followed Kant made of it “a definition with respect to the end.” 
He attributes this change to the influence of Savigny and his his- 
torical school, into which the metaphysical school became merged 
in the latter part of the century.*’ For the positivists he takes up 
Richard’s exposition of the nature of law.** But, as Richard gives 
no succinct formula as the definite embodiment of his doctrine, 
the definition in which his colleague Charmont sums up the posi- 
tion of “ the positive and sociological school” is used: “ Law is 
the aggregate of the means whereby each group protects itself 
against disturbances by certain of its members or the hostility of 
other groups, in reducing the competition of life to the indispensa- 
ble minimum.” *® Perhaps one need not say that this is a philo- 
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sophical version of the biological sociology. The idea is not an 
ethical one (right and justice), nor a political one (liberty) nor 
an economic one (maximum satisfaction of human wants). It is 
a biological one (a well ordered struggle for existence, minimising 
the friction and waste). 

With this preliminary philosophical investigation, Professor 
Lévy-Ullmann is ready to-take up the recent French jurists who 
build upon social philosophy or sociology. But leading up to 
Tanon, he digresses to consider Jhering, who is in Tanon’s juris- 
tic pedigree, even if his philosophical pedigree goes back to Ben- 
tham. Definitions in terms of the end of law, as one might expect, 
begin with Jhering. To him rights were legally protected inter- 
ests. Law was “ the sum of the rules of constraint which obtain 
in a state.” ®° . Elsewhere he says: “ Law is the form assumed by 
the conditions of life in society, based upon the power of coer- 
cion in the state.” It is pointed out that these formulas and 
the definition of Tanon represent a reaction from the attitude of 
the metaphysical and historical jurists of the nineteenth century 
who built on Kant. The elements of Jhering’s formulas are rule 
and constraint or coercion. The latter idea had been wholly 
absent from German metaphysical and historical formulas. Also, 
in contrast with the doctrine of the historical school, they make 
the state the exclusive source (in the Austinian sense) of law. 
Elsewhere I have discussed this affinity of the social utilitarians to 
the English analytical school.*? 

Thus we are brought to Tanon. He begins with a critique of 
Kant’s formula. He conceives that law has for its end not merely 
to assure the coéxistence of men living in society but to secure 
their collective coéxistence and codperation. For codperation is 
the essential and characteristic condition of all society. Accord- 
ingly he gives us this definition: “‘ The determination of the oblig- 
atory relations of coéxistence and codperation of men as between 
themselves, in accord with their individual and collective interests 
and with the ideas of justice fixed in the social consciousness.” ” 
It will be noted that what we should speak of as “ the law,” “a 
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law,” and “a right ” are all included in the definition of droit, as 
being determinations of this sort. Professor Lévy-Ullmann holds 
that such social utilitarian formulas are the clew to guide us 
through what he calls the “labyrinth of sociological discus- 
sions.” ** Certainly it is true that the functional attitude, so con- 
spicuous in sociological jurisprudence today, goes back to the 
social utilitarians. 

As between subjective right (a right) and objective right (law) 
in the idea of Recht (right plus law) Jhering subordinated the 
first to the second. Duguit would do away with the idea of what- 
is-right-thought-of-subjectively and the term “ subjective right,” 
and would define objective right (law) only. He would treat se- 
cured individual interests in quite another way, as secured social 
functions. His articles in the Columbia Law Review * in which 
his doctrine is set forth for readers of English must be read with 
caution. The translator often has made Duguit’s argument all 
but unintelligible by translating droit objectif as “ objective law.” 
Duguit is not discussing two kinds or two ideas of law. He is try- 
ing to disengage from the meanings of the word droit the one 
which refers to “a right.” The way to do that, as he sees it, is to 
take “a right” out of the supposed conception of “ right-law,” 
and put the idea of “a right” in a new way. Many who know 
Duguit’s theory only from the English of these articles have been 
much misled. 

In his objections to “a right,” Duguit follows Comte, who de- 
clared that the word droit ought to be cast out from the philo- 
sophical vocabulary along with the word “ cause.” Duguit urges 
that a conception of society which sees only a coming together of 
individuals to safeguard their respective liberties, a pact imposing 
only restrictions on the “ right ” of each necessary to insure the 
“rights ” of all, is insufficient to account for positive functions 
assumed by the state, such as the care and education of children. 
Such obligations of the state are essentially social. Man is a 
social being. He can live only in society. He has always lived in 
society. Law is nothing else than a rule of social conduct imposed 
upon men under a social sanction. It is necessarily social and 





94 La DEFINITION DU DROIT (1917) 107. 
5 Objective Law (1920) 20 Cox. L. Rev. 817, (1921) 21 Cox. L. Rev. 17, 126, 
242. 
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hence objective —i.e., droit is necessarily droit objectif. The 
idea of law is a social idea. The idea of “a right” is not. Hence, 
he argues, only the objective side of droit is to be retained.” It is 
not so much Mark Twain’s case of “another man of the same 
name.” It is the same man with another name. 

Professor Lévy-Ullmann criticizes definitions in terms of the 
end of law. In the first place, he adopts Richard’s criticism of the 
elimination of the idea of “a right” (droit subjectif). Richard 
says, ‘‘ The analysis of the legal order, as actually existent and 
given us by history, does not permit us to conceive of a droit ob- 
jectif without a subjective side, of a norm realizable automatically 
and wholly independent of the wills which put it in operation.” 
To us, with our two words “law” and “a right,” this is not so 
evident. We should say that a right, as a legal institution, was an 
instrument whereby the law achieved its end. It is as hard for the 
English-speaking jurist to conceive of one idea including “ law,” 
“a law,” and “a right,” as it is for the French jurist to think of 
them as other than sides or phases of one idea. 

Secondly, he says that it is impossible to define law in terms of 
the end of law or the social rdle of law because we are not agreed 
what that end or what that réle is. For Bentham, it is the happi- 
ness of each and thus of all; for Richard, it is to safeguard each 
group of men against internal and external disturbance; for Ta- 
non it is to insure the coéxistence and codperation of individuals, 
to bring individual interests into accord with the ideas of justice 
fixed in the social consciousness; for Jhering, it is the guarantee- 
ing of the conditions of life in society; for Duguit, it is the ob- 
served fact of social interdependence. Every social philosopher 
has his own conception of the end. But, says Professor Lévy- 
Ullmann, law is the foundation of social order. The first need to 
which it answers is the need of security. Even speaking from a 
social standpoint, we cannot adopt as the basis of our theory of 
the nature of law something so controversial. Moreover, he says, 
the definition in terms of the end is equally objectionable from the 
standpoint of logic. It is a logical principle of definition not to 
admit terms which are not perfectly clear or accurately defined.” 

As to this second objection it must be admitted that the nine- 





96 Léivy-ULLMANN, LA DEFINITION DU DROIT (1917) 107-II. 
97 La sociologie juridique et la défense du droit subjectif (1912) 73 REVUE 
PHILOSOPHIQUE 225, 246-47. 98 La DEFINITION DU DROIT (1917) II5-17. 
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teenth-century jurists were agreed as to the end of law. They 
thought of the maximum of abstract free individual self-assertion 
as “the idea of right,” whether given metaphysically or discov- 
ered historically, or as utility, or as the end of law or the highest 
good, or as the necessary direction of economic development. 
Hence the most diverse philosophical starting points brought them 
regularly to the same conclusions. In the present time of transi- 
tion there is no such agreement. But do we gain anything by try- 
ing to conceal this disagreement by formulas from which the real 
problem is eliminated? We need a method of jurisprudence con- 
sistent with diverse philosophical starting points. Jurisprudence 
cannot wait till all men are agreed, let us say, on what is the high- 
est good, before going forward with its tasks. We must find a 
juristic method by which to unite jurists for their common work. 
But in the quest of formulas to express the idea of law we must 
express the idea as we see it; and if we see it in terms of the end 
of law, the fact that each who frames his definition accordingly is 
driven to think about and formulate his views on the end of law 
may well go some way to bring jurists more into accord upon the 
crucial question as to the purpose for which law exists. The 
“ subjectivism ” of this method of which Lévy-Ullmann com- 
plains, is “ fatal ” °° only to formal symmetry and rigor. It may 
well be bringing us nearer to the realities in a time of shifting 
foundations. 

After this review of a century of definition in the French books, 
Professor Lévy-Ullmann proceeds to consider the proper method 
of definition and to propose his own formula. He says that the 
idea of droit may be looked at from four points of view: (1) with 
reference to written or unwritten formulas which, in a given pe- 
riod, impose rules upon a determinate society. This is the stand- 
point of positive law (droit positif). (2) It may be considered 
with respect to higher principles whereby the rules of positive law 
ought to be inspired. This is the standpoint which has been 
called successively natural law or rational law or ideal law.*” (3) 
It may be looked at with respect to its end, that is, its social réle. 
This is the point of view of droit objectif — of what we should call 
“the law.” (4) It may be considered with respect to the ad- 





99 Jd. 117. 
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vantages, benefits, and privileges which accrue to the individual 
therefrom. This is the point of view of droit subjectif, that is, of 
what we call “a right.” No one of these points of view, as he 
sees it, is sufficient for a scientific definition. No one should over- 
shadow the others in the formula. 

What is meant by a “ formal” definition? He reminds us that 
the idea of droit is not the only one which is susceptible of being 
looked at from many points of view. The idea of the legal order 
also may be regarded positively, rationally, objectively, subjec- 
tively. In such cases we must seek a general term which “shall 
dominate and evoke all the principal aspects.” For example, he 
says, in defining /’état civil, as a notion of conflict of laws, the 
jurist begins by saying that it is “an institution.” But the term 
“ juridical institution” is one of pure logic which sums up a 
series of mental operations. So when one begins in this way he 
takes for his basis the form assumed by thought. Thus he makes 
a “formal” definition— the type of definition dictated by 
logic.** As he says, the civilians turn to this sort of definition, as 
it were, by instinct. When in defining law we use such terms as 
“precept” or “rule,” we look at a certain external form which 
is assumed by the idea of droit (right-law). So in the definition 
of Aubry and Rau we see on the one hand written or customary 
formulas where right-law is imposed upon men (positive law) but 
also we see the juristic thinking which makes for discovery of the 
rules which it is permissible to formulate (rational law). The 
error of Aubry and Rau, therefore, is said to be that they exclude 
the other two of the four points of view. Definition he tells us 
involves “precision and evocation.” The jurist must strive by 
means of an appropriate substantive to establish the strictest 
possible relation between the mind and the idea to be defined. 
This is precision. But in order to give completeness to the defini- 
tion, to subsume all the points of view, he must undertake to find 
terms, expressions, turns of phrase, suitable to call to mind the 
image of the idea to be defined as looked at from different points 
of view. This is the task of “ evocation.” *° 

Professor Lévy-Ullmann now proceeds to formulate his pro- 
posed definition. The substantive upon which he fixes is “ de- 
limitation.” “ Delimitation” is the “form” in which the idea 
of droit is revealed to us in thought. The law makes sovereign 
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pronouncements with respect to human activities. The lines are 
drawn by rules which say to every one, “ Take care, here con- 
straint begins, here free will ends.” Thus we get a general char- 
acteristic, namely, “ rule” or “ norm,” which most recent defini- 
tions fix upon exclusively. From “rule” we may get “ sanction,” 
which differentiates law from related ideas such as morals, ethical 
custom and the like. In this way he derives a substantive, “ de- 
liminations,”’ and two characteristics, “‘ rule” and “ sanction.” *°* 
But sanctions take the form of condemnation or execution. The 
word “coercion” seems to him over abstract. Law depends on 
particular types of coercion, coercion by legal machinery of con- 
demnation or execution or manus militaris —a special putting in 
play of force.’ 

It remains for him to bring out the aspects of object and sub- 
ject. The object of law (and in this respect he is in accord with 
the nineteenth-century philosophical jurists) is liberty. Hence 
this idea, he says, should be at the core of the definition. The 
subject is man or groups of men. Thus he arrives at the definition 
quoted at the outset of the present article.*” 

It is not so important to criticize as to understand. Professor 
Lévy-Ullmann’s review of French definitions in the nineteenth 
and twentieth centuries is a valuable contribution to analytical 
jurisprudence. What must be most interesting to American law- 
yers is the method, so different from what we are used to, but so 
revealing in his analysis of the process of juristic definition in the 
civil law. So long as our law is chiefly in the form of reported 
decisions such things are of little immediate importance. But 
when we begin to put the legal materials drawn from these de- 
cisions into the form of texts, as in the work going on under the 
auspices of the American Law Institute, we must frame such 
definitions at every turn, just as the civilian does. Here we may 
see what American jurists must learn to do in the formulation of 
the common law so as to make it available for the complex social 
order and stress of detail and specialized problems which are 
requiring a new stage of our legal development. 


Roscoe Pound. 
Harvarp Law ScHoot. 


(To be continued) 
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THE SILENCE OF CONGRESS 


I 


b | drparerne had fully mastered the art, in Dryden’s celebrated 
phrase, of ‘saying much in little and often in silence.’ ”’* 
To apply to Congress a description involving such delicacy of 
thought may seem to savor of incongruity since it is not customary 
to think of that august body as resembling the great Roman poet, 
either in other features, or in a nice appreciation of the import of 
silence. But it is the fashion to look for truth in unlikely quarters: 
it was the ugly duckling that proved to be a swan, and “ fair 
Portia’s counterfeit ” was found in the leaden casket. So, though 
the prospect is not promising, the “ Silence of Congress” may 
prove, after all, to have significance — perhaps as great signifi- 
cance as its positive action. In any event, it is the subject of this 
article. 
In a recent opinion the Supreme Court says: ? 


“ Tn the relation of the States to the regulation of interstate commerce 
by Congress there are two fields. There is one in which the State can 
not interfere at all, even in the silence of Congress. In the other, (and 
this is the one in which the legitimate exercise of the State’s police power 
brings it into contact with interstate commerce so as to affect that com- 
merce,) the State may exercise its police power until Congress has by 
affirmative legislation occupied the field by regulating interstate com- 
merce and so necessarily has excluded state action.” 


Statements substantially to the same effect, though with cer- 
tain significant differences, are found in numerous cases. They 
constitute a rephrasing of the distinction adopted — after a quar- 
ter of a century of controversy as to the nature of the commerce 
power — in Cooley v. Board of Wardens of the Port of Phila- 
delphia.* This distinction was there stated as follows: 





1 MACKAIL, VIRGIL AND HIS MEANING TO THE WorLD oF To-pay (1922) 67. 

2 Oregon-Washington R. R., etc. Co. v. State of Washington, 270 U. S. 87, 101 
(1926). 

3 12 How. 299, 319 (U.S. 1851). 
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“ But when the nature of a power like this [the federal power over 
commerce among the states] is spoken of, when it is said that the nature 
of the power requires that it should be exercised exclusively by Congress, 
it must be intended to refer to the subjects of that power, and to say 
they are of such a nature as to require exclusive legislation by Congress. 
Now the power to regulate commerce, embraces a vast field, containing 
not only many, but exceedingly various subjects, quite unlike in their 
nature; some imperatively demanding a single uniform rule, operating 
equally on the commerce of the United States in every port; and some, 
like the subject now in question, as imperatively demanding that diver- 
sity, which alone can meet the local necessities of navigation. 

“ Either absolutely to affirm, or deny that the nature of this power 
requires exclusive legislation by Congress, is to lose sight of the nature 
of the subjects of this power, and to assert concerning all of them, what 
is really applicable but’ to a part. Whatever subjects of this power are 
in their nature national, or admit only of one uniform system, or plan of 
regulation, may justly be said to be of such a nature as to require ex- 
clusive legislation by Congress. That this cannot be affirmed of laws 
for the regulation of pilots and pilotage is plain. The Act of 1789 con- 
tains a clear and authoritative declaration by the first Congress, that the 
nature of this subject is such, that until Congress should find it necessary 
to exert its power, it should be left to the legislation of the States; that 
it is local and not national; .. .” 


The principle thus enunciated, and reiterated in many subse- 
quent cases,* seemed to divide the possible subjects of regulation 
into two classes, (a) those national in character and requiring a 
uniform rule of regulation, as to which the power of Congress was 
said to be exclusive; and (0) those local in character permitting, 
or adapted to, diversity of regulation, as to which the power of 
the states was said to be concurrent with that of Congress. But it 
was not long until the Court began to add some reference to the 
inaction of Congress as a fact having a significant bearing upon 
the question. Of the opinions illustrating this tendency a good 





4 Gilman v. Philadelphia, 3 Wall. 713, 726 (U. S. 1865); Case of State Freight 
Tax, 15 Wall. 232, 279 (U. S. 1872) ; Henderson v. Mayor of N. Y., 92 U. S. 259, 
272 (1875) ; Escanaba Co. v. Chicago, 107 U. S. 678, 687 (1882) ; Gloucester Ferry 
Co. v. Pennsylvania, 114 U. S. 196, 204 (1885) ; Brown v. Houston, 114 U. S. 622, 
630 (1885) ; Walling v. Michigan, 116 U. S. 446, 455 (1886); Leisy v. Hardin, 135 
U. S. 100, 109, 119 (1890); Wilmington Trans. Co. v. R. R. Comm. 236 U. S. 
I5I, 154-55 (1915). 
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example is Robbins v. Shelby County Taxing District,’ in which 
the Court said: 


“ Certain principles have been already established by the decisions of 
this court which will conduct us to a satisfactory decision. Among those 
principles are the following: 

“r, The Constitution of the United States having given to Congress 
the power to regulate commerce, not only with foreign nations, but 
among the several states, that power is necessarily exclusive whenever 
the subjects of it are national in their character, or admit only of one 
uniform system, or plan of regulation. This was decided in the case of 
Cooley v. Board of Wardens of the Port of Philadelphia, 12 How. 299, 
319, and was virtually involved in the case of Gibbons v. Ogden, 9 
Wheat. 1, and has been confirmed in many subsequent cases, . . . 

“2. Another established doctrine of this court is, that where the 
power of Congress to regulate is exclusive the failure of Congress to 
make express regulations indicates its will that the subject shall be left 
free from any restrictions or impositions; and any regulation of the 
subject by the states, except in matters of local concern only, as here- 
after mentioned, is repugnant to such freedom. This was held by Mr. 
Justice Johnson in Gibbons v. Ogden, g Wheat. 1, 222, by Mr. Justice 
Grier in the Passenger Cases, 7 How. 283, 462, and has been affirmed in 
subsequent cases.” 


These two “ principles ” have reappeared in many subsequent 
decisions.*° But they seem to disclose an obvious inconsistency. 





5 120 U.S. 489, 492-93 (1887). 

6 A few of the many cases announcing the first “ principle ” are cited in note 4, 
supra. Some of the cases announcing the second are Welton v. Missouri, 91 U. S 
275, 282 (1875) ; Hall v. De Cuir, 95 U. S. 485, 490 (1877) ; County of Mobile v. 
Kimball, 102 U. S. 691, 697 (1881); Escanaba Co. v. Chicago; Gloucester Ferry 
Co. v. Pennsylvania; Brown v. Houston; Walling v. Michigan, all supra note 4; 
Robbins v. Shelby County Taxing Dist., supra note 5; Philadelphia, etc. S. S. Co. 
v. Pennsylvania, 122 U. S. 326, 336 (1887); Smith v. Alabama, 124 U. S. 46s, 
473 (1888); Leisy v. Hardin, supra note 4; Im re Rahrer, 140 U. S. 545, 559-60 
(1891) ; Covington Bridge Co. v. Kentucky, 154 U.S. 204, 212 (1894) ; Missouri v. 
Kansas Natural Gas Co., 265 U. S. 298, 308 (1924) ; Oregon-Washington R. R., etc. 
Co. v. State of Washington, supra note 2. 

The passage from the Robbins case quoted in the text apparently finds the genesis 
of the principle in the opinion of Johnson, J., in Gibbons v. Ogden, followed by the 
opinion of Grier, J., in the Passenger Cases; but the suggestion of each Justice seems 
to be that existing positive regulations of Congress may not be changed or supple- 
mented by state action, that this is impliedly forbidden by the exertion of power by 
Congress. This thought was expressed more precisely by Marshall, C. J., in his 
opinion in Gibbons v. Ogden, where, after holding that he might dismiss the inquiry 
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If, as to matters of national concern, the power of Congress with 
respect to commerce among the states is exclusive, why is “ the 
failure of Congress to make express regulations ” of any signifi- 
cance? If the power were conceded to be concurrent in all mat- 
ters, it might well be that in those of national concern the inaction 
of Congress should be treated as the equivalent of positive legisla- 
tion indicative of the legislative will that, for the time being, such 
subjects should not be subjected to regulation; while in matters 
of local concern similar inaction should be treated as evincing no 
implied objection to state regulation. But the Court consistently 
denies that the power is concurrent as to all of the possible sub- 
jects of regulation; and yet continues to indicate that in matters 
of national concern, one objection to a state law is that it is “ re- 
pugnant to the freedom” which “ the failure of Congress to make 
express regulations indicates its will” to maintain. What is the 





whether the power to reguiate commerce among the states “is surrendered by the 
mere grant to Congress, or is retained until Congress shall exercise the power,” 
because the power “ has been exercised ” by Congress, he comes to consider whether 
“a State can regulate commerce with foreign nations and among the States while 
Congress is regulating it.” After discussing this question at length, he says (9 
Wheat. 1, 209 (U. S. 1824)): 

“Tt has been contended by the counsel for the appellant, that, as the word 
‘to regulate’ implies in its nature, full power over the thing to be regulated, it 
excludes, necessarily, the action of all others that would perform the same opera- 
tion on the same thing. That regulation is designed for the entire result, applying 
to those parts which remain as they were, as well as to those which are altered. It 
produces a uniform whole, which is as much disturbed and deranged by changing 
what the regulating power designs to leave untouched, as that on which it has 
operated. 

“ There is great force in this argument, and the court is not satisfied that it has 
been refuted.” 

Manifestly, this excerpt from the opinion is a very definite intimation that 
action of Congress as to certain matters, and its inaction as to others, may imply a 
prohibition of state action as to such “ others”; but this approximates the modern 
doctrine of the “‘ occupancy of the field” rather than the present theory of the 
effect of Congressional inaction, which in this article is described as the “Silence of 
Congress.” So, also, the reference in the Robbins case to the Case of the State 
Freight Tax, supra note 4, as an authority involves a similar situation. Other and 
later decisions seem to treat the case of Welton v. Missouri, supra, as the origin of 
the “ principle.” See, e.g., Hall v. De Cuir; Escanaba Co. v. Chicago; Brown v. 
Houston; Walling v. Michigan, all supra. 

In passing, it is interesting to note that Johnson, J., in his concurring opinion in 
Gibbons v. Ogden, uses the words “‘ occupy so much of the field,” (9 Wheat. at 
234), and thus forecasts the familiar modern doctrine with reference to the effect 
of the actual exertion of federal power upon state authority. See infra p. 221. 
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necessity for this second “ principle ” which contains an implica- 
tion at variance with the first? Why is it not enough to hold that 
the matter is of national concern and that, therefore, the state is 
powerless to act?’ In other words, does the state disability result 
from an implied prohibition of state action in the Constitution, or 
only from an implied conflict with the will of Congress? ® Could 
Congress, then, by discontinuing its “ failure to make express 
regulations ” — by breaking its silence —indicate its will that 
the subject need not be left free from restrictions or impositions 
on the part of the states, and thereby permit laws passed by the 
states to operate even with respect to matters of national concern? 
If so, what becomes of the doctrine that in matters of national 
concern the power of Congress to regulate commerce among the 
states is exclusive? 





7 Thus the Court has held that the Constitution denies to the states power to 
establish workmen’s compensation laws applicable with respect to injuries suffered 
by employees within the admiralty and maritime jurisdiction. Southern Pacific 
Co. v. Jensen, 244 U. S. 205 (1917). Congress cannot permit such state laws to 
operate: its legislation undertaking to do this is invalid as in violation of the rule 
implied in the Constitution. Washington v. Dawson & Co., 264 U. S. 219 (1924). 

8 A somewhat similar question arises with respect to state taxation of federal 
instrumentalities. The opinion of Marshall, C. J., in M’Culloch vy. Maryland, 4 
Wheat. 316 (U.S. 1819), has been interpreted generally as indicating that the Con- 
stitution denies to the state the right to tax a corporation which is an instrumentality 
of the Federal Government. But if this is a sound interpretation, how explain Van 
Allen v. Assessors, 3 Wall. 573 (U. S. 1865), in which such taxation is held to be 
permissible if authorized by act of Congress? ‘The real restraint upon the state 
would seem to arise from the inaction of Congress rather than from any prohibition 
in the Constitution. 

It will be remembered that the act of Congress which provided for the opera- 
tion of the railroads while under federal control (40 Stat. 451, 458 (1918)) con- 
tained the following section (§ 15): 

“ Nothing in this Act shall be construed to amend, repeal, impair, or affect the 
existing laws or powers of the States in relation to taxation or the lawful police 
regulations of the several States, except wherein such laws, powers, or regulations 
may affect the transportation of troops, war materials, Government supplies, or the 
issue of stocks and bonds.” 

Now, the operation of the railroads during federal control was a direct opera- 
tion by the United States: Missouri Pacific R. R. v. Ault, 256 U. S. 554 (1921) ; and 
yet, under this provision, the United States paid to the states millions of dollars 
in satisfaction of state tax claims. It is difficult to imagine a more direct tax by the 
states upon the operations of the Federal Government. 
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II 


The decisions of the Supreme Court in the cases of In re 
Rahrer ® and Clark Distilling Co. v. Western Maryland Ry.” seem 
to hold that Congress, by breaking its silence and affirmatively 
indicating ‘its will that interstate commerce may be subjected to 
restrictions on the part of the states, may allow such restrictions 
to operate even in matters of national concern and even in matters 
with respect to which it had been definitely decided that the state 
laws could not operate while Congress was silent. 

The Rahrer case involved the Act of Congress of 1890, the so- 
called Wilson Act,** which provided, 


“ That all fermented, distilled, or other intoxicating liquors or liquids 
transported into any State or Territory or remaining therein for use, 
consumption, sale or storage therein, shall upon arrival in such State or 
Territory be subject to the operation and effect of the laws of such State 
or Territory enacted in the exercise of its police powers, to the same 
extent and in the same manner as though such liquids or liquors had 
been produced in such State or Territory, and shall not be exempt 
from by reason of being introduced therein in original packages or 
otherwise.” 


The Supreme Court sustained the constitutional validity of this 
act, with the practical result that the states were enabled to en- 
force statutes prohibiting the sale in the original packages of 
liquor brought from other states, although, prior to the passage 
of the Wilson Act, it had been decided in Leisy v. Hardin,” that 
such state legislation could not be sustained. The principal reason 
for the decision was that, 


“. . . inasmuch as interstate commerce, consisting in the transporta- 


tion, purchase, sale and exchange of commodities, is national in its char- 
acter, and must be governed by a uniform system, so long as Congress 
does not pass any law to regulate it, or allowing the States so to do, it 
thereby indicates its will that such commerce shall be free and untram- 
melled.” 


Now, this excerpt from the opinion makes clear that the Court 
regarded the subject matter regulated as of national concern 





® 140 U. S. 545 (1891). 11 26 STaT. 313. 
10 242 U. S. 311 (1917). 12 135 U.S. 100, 109-10 (1890). 
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and, therefore, one as to which the prior— and subsequent 
—decisions of the Court describe the power of Congress as 
exclusive; and yet the Court forecasts— what it later decides 
—that this state legislation may be permitted to operate if 
Congress, by positive legislation, manifests assent to such state 
action. i 

That the state legislation dealt with in Leisy v. Hardin related 
to a matter of national concern is shown also by the facts (a) 
that the Court has been accustomed so to classify state legislation 
operating as a barrier or serious impediment to the movement of 
interstate commerce,** (0) that in this case the prohibition of sale 
in the original package was treated as in practical effect the 
equivalent of a prohibition against the bringing in of the com- 
, modity,"* and (c) by the explicit statement of the Court in the 
Clark Distilling Co. case*’ that such legislation constitutes a 
“direct burden upon interstate commerce,” a description which 
the Court has seemed to treat as the equivalent of a regulation of 
such commerce in a matter of national concern.*® Accordingly, a 
state law is permitted to have effective operation and to authorize 
punishment thereunder with respect to interstate commerce in a 
matter of national concern. 

The case of Clark Distilling Co. v. Western Maryland Ry.," 
involving the so-called Webb-Kenyon law,** is, perhaps, a more 
striking illustration of a similar result. The act of Congress in- 
volved in this case is thus described by the Court: 





18 Case of State Freight Tax, supra note 4; Hall v. De Cuir, supra note 6; 
Wabash, etc. Ry. v. Illinois, 118 U. S. 557 (1886) ; Robbins v. Shelby County Tax- 
ing District, supra note 5; Minnesota v. Barber, 136 U. S. 313 (1890); Collins v. 
New Hampshire, 171 U. S. 30 (1898) ; Buck v. Kuykendall, 267 U. S. 307 (1925). 
On the other hand, the states may prohibit interstate commerce with respect to a 
part of certain traffic where such part has special characteristics detrimental to the 
public interest. Plumley v. Massachusetts, 155 U. S. 461 (1894) (oleomargarine 
colored to look like butter) ; Crossman v. Lurman, 192 U. S. 189 (1904) (adulter- 
ated coffee; this case involved foreign commerce) ; Sligh v. Kirkwood, 237 U. S. 
52 (1915) (immature citrus fruits unfit for human consumption). And see as to 
diseased animals, Railroad v. Husen, 95 U. S. 465 (1877). 

14 135 U.S. 100, 124-25 (1890). And see Jn re Rahrer, supra note 6. 

15 242 U. S. 311, 320 (1917). See also Rosenberger v. Pac. Exp. Co., 241 
U. S. 48, 50 (1916). Cf. Rossi v. Pennsylvania, 238 U. S. 62, 66 (1915). 

16 Minnesota Rate Cases, 230 U. S. 352, 400 (1913). 

17 242 U.S. 311 (1917). 

18 37 STAT. 699-700 (1913). 
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“ Omitting words irrelevant to the subject now under consideration, 
the title and text of the Webb-Kenyon Act are as follows: 

“¢ An Act Divesting intoxicating liquors of their interstate character 
in certain cases. 

«“¢. .. That the shipment or transportation, in any manner or by 
any means whatsoever, of any spirituous, vinous, malted, fermented, 
or other intoxicating liquor of any kind, from one State, Territory, or 
District of the United States, . . . into any other State, Territory, or 
District of the United States, . . . which said spirituous, vinous, malted, 
fermented, or other intoxicating liquor is intended, by any person in- 
terested therein, to be received, possessed, sold, or in any manner used, 
either in the original package or otherwise, in violation of any law of 
such State, Territory, or District of the United States, . . . is hereby 
prohibited.’ ” 


This act was sustained, and a state law was given operative ef- 
fect which, as interpreted, prohibited the shipping of liquor into 
the state from points beyond its borders. And yet such a state 
statute had been held invalid in Bowman v. Chicago & Northwest- 
ern Ry.,’® a case decided shortly before, and apparently control- 
ling, Leisy v. Hardin. Moreover, in the Bowman case, just as in 
the Leisy case, there is recognition that the subject-matter dealt 
with is national in character, a conclusion supported also by the 
same additional considerations that support it in the Leisy case.”° 
Furthermore, the language of the opinion, just as the language in 
the Leisy case, seems to rest the conclusion of the Court on a sup- 
posed conflict with the unexpressed will of Congress rather than 
on the theory that there is an entire absence of state power in 
matters of national concern because the power to regulate com- 
merce among the states in respect to such matters belongs exclu- 
sively to Congress. The Court says: ** 


“Tt may be argued, however, that, aside from such regulations as 
these, which are purely local, the inference to be drawn from the absence 
of legislation by Congress on the subject excludes state legislation affect- 
ing commerce with foreign nations more strongly than that affecting 
commerce among the States. . . . 

“The same necessity perhaps does not exist equally in reference to 





19 125 U.S. 465 (1888). 
20 See supra p. 206. 
21 125 U.S. 465, 482 (1888). 
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commerce among the States. The power conferred upon Congress to 
regulate commerce among the States is indeed contained in the same 
clause of the Constitution which confers upon it power to regulate com- 
merce with foreign nations. The grant is conceived in the same terms, 
and the two powers are undoubtedly of the same class and character and 
equally extensive. The actual exercise of its power over either subject 
is equally and necessarily exclusive of that of the States, and paramount 
over all the powers of the States; so that State legislation, however 
legitimate in its origin or object, when it conflicts with the positive 
legislation of Congress, or its intention reasonably implied from its 
silence, in respect to the subject of commerce of both kinds, must fail. 
And yet in respect to commerce among the States, it may be for the 
reason already assigned, that the same inference is not always to be 
drawn from the absence of congressional legislation as might be in the 
case of commerce with foreign nations. The question, therefore, may be 
still considered in each case as it arises, whether the fact that Congress 
has failed in the particular instance to provide by law a regulation of 
commerce among the States is conclusive of its intention that the sub- 
ject shall be free from all positive regulation, or that, until it positively 
interferes, such commerce may be left to be freely dealt with by the 
respective States.” 


It seems clear, therefore, that state statutes which, under the 
generally accepted principles of Cooley v. Board of Wardens and 
the many cases that have followed it, might be regarded as uncon- 
stitutional because of the theory that the commerce clause has 
impliedly denied such power to the states, are held inoperative in 
Leisy v. Hardin and Bowman v. Chicago & Northwestern Ry. be- 
cause of a supposed conflict with the will of Congress inferred 
from its silence. And this conclusion is confirmed by the language 
of the opinions in the Rahrer case and the Clark Distilling case, 
as well as by the decisions in those cases, which permit such state 
statutes to have operative effect when Congress breaks its silence 
and indicates by express enactment a willingness that state power 
may be exerted with respect to the subject-matter in question. 

What is the significance of this? Does it mean that the com- 
merce clause of the Constitution does not impliedly deny to the 
states power to deal with interstate commerce in matters of na- 
tional concern, but that the disability of the states in this regard 
is the result of an implied conflict with the unexpressed will of 
Congress and ceases when Congress breaks that silence? Such a 
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conclusion would seem at variance with sundry statements of 
principle announced in various opinions. But how explain these 
decisions? Do they indicate, in spite of the language of the Court, 
that the power to regulate commerce among the states is not really 
“exclusive” in Congress in matters of national concern? Or 
that it is “ exclusive ” only if that word be used in a special sense? 


III 


Consideration should be given first to the explanations of the 
decisions found in the Court’s opinions. The Rakrer case is ap- 
parently based on the theory that Congress, by legislation, may 
divest interstate shipments of their character as such at an earlier 
period of time than would otherwise control under the decisions of 
the Court, and that, the interstate feature having been thus dis- 
posed of, nothing remains to prevent state action. The Court 
says: ” 


“No reason is perceived why, if Congress chooses to provide that 
certain designated subjects of interstate commerce shall be governed by 
a rule which divests them of that character at an earlier period of time 
than would otherwise be the case, it is not within its competency to do so. 

“The differences of opinion which have existed in this tribunal in 
many leading cases upon this subject, have arisen, not from a denial of 
the power of Congress, when exercised, but upon the question whether 
the inaction of Congress was in itself equivalent to the affirmative inter- 
position of a bar to the operation of an undisputed power possessed by 
the States. 

“We recall no decision giving color to the idea that when Congress 
acted its action would be less potent than when it kept silent.” 


But if Congress can divest shipments of their interstate char- 
acter at one “period of time,” why not at another? Why not 
altogether? And if it can do it “at an earlier period of time,” 
why not at a later period; that is to say, why cannot Congress 
decide that the traffic continues to be a part of interstate com- 
merce even after it has become mingled with the general mass of 





22 140 U. S. 545, 562 (1891). Three justices “concurred in the judgment of 
reversal, but not in all the reasoning of the opinion of the court.” 140 U. S. at 565. 
There was no dissent. 
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property of the state into which it is introduced, and thus extend 
its own power beyond the boundaries otherwise fixed by judicial 
decision? It seems clear that essential features of the definition 
of the commerce power are the points where it begins and ends, 
and that the determination of these points is as much a part of 
the judicial power as the interpretation of any other word or 
phrase of the Constitution. The Court may pay respectful atten- 
tion to the views of Congress upon the question, but it cannot 
allow Congress to decide it. Chief Justice Taney’s statement in 
the License Cases is difficult to controvert. He says: *° 


“Tt is unquestionably no easy task to mark by a certain and definite 
line the division between foreign and domestic commerce, and to fix the 
precise point, in relation to every imported article, where the paramount 
power of Congress terminates, and that of the State begins. The con- 
stitution itself does not attempt to define these limits. They cannot be 
determined by the laws of Congress or the States, as neither can by its 
own legislation enlarge its own powers, or restrict those of the other. 
And as the constitution itself does not draw the line, the question is 
necessarily one for judicial decision, and depending altogether upon the 
words of the constitution.” 


The Clark Distilling case rests heavily on the authority of the 
Rahrer case. Indeed the Webb-Kenyon Act shows on its face 
that it was drafted so as to find support in the theory that Con- 
gress may determine the point of time at which shipments cease 
to be part of interstate commerce. It is entitled “ An Act Divest- 
ing intoxicating liquors of their interstate character in certain 
cases.” It then proceeds to divest them of this character at an 
earlier period than did the Wilson Act. This would seem permis- 
sible if the principle of the Rahrer case is sound, but it is obvious 
that, by the same reasoning, the states might be allowed com- 
plete power over interstate commerce even in matters of national 
concern. Manifestly, the act went further than the Wilson Act, 
and President Taft vetoed it on the ground of unconstitution- 
ality.** 





23 5 How. 504, 574 (U.S. 1847). See also Weigle v. Curtice Bros. Co., 248 U. S. 
285, 288 (1919). 

24 Veto Message of the President, 49 Conc. Rec. 4291 (1913). The principal 
ground for the veto was that the act undertook to delegate federal power to the 
states in contravention of the provisions of the Constitution. 
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The act having been passed over his veto, the question of its 
validity came before the Court in the Clark Distilling case: and, 
as a necessary concomitant, the question of the validity of the 
state law to which the act of Congress undertook to give operative 
effect. In the opinion of the Court delivered by Chief Justice 
White, the argument against the law is described as follows: *° 


“Tt is settled, says the argument, that interstate commerce is divided 
into two great classes, one embracing subjects which do not exact uni- 
formity and which, although subject to the regulation of Congress, are 
in the absence of such regulation subject to the control of the several 
States (Cooley v. Board of Wardens, 12 How. 299), and the other em- 
bracing subjects which do require uniformity and which in the absence 
of regulation by Congress remain free from all state control (Leisy v. 
Hardin, 135 U.S. 100). As to the first, it is said, Congress may, when 
regulating, to the extent it deems wise to do so permit state legislation 
enacted or to be enacted to govern, because to do so would only be to 
do that which would exist if nothing had been done by Congress. As to 
the second class, the argument is, that in adopting regulations Congress 
is wholly without power to provide for the application of state power to 
any degree whatever, because in the absence of the exertion by Congress 
of power to regulate, the subject-matter would have been free from state 
control, and because, besides, the recognition of state power under such 
circumstances would be to bring about a want of uniformity.” 


This argument he answers, first, by analyzing Leisy v. Hardin 
and In re Rahrer, and holding that they refute the contention. 
This, of course, is merely a reliance on precedent and does not 
contribute to a solution of the difficulty involved in those cases, as 
already outlined. But the Chief Justice then proceeds to suggest 
the principle which he offers as explaining the result; and to avoid 
an inadequate summary of this explanation it seems well to quote 
it at length. He says: *° 


“These considerations dispose of the contention, but we do not stop 
with stating them but recur again to the reason of things for the purpose 





25 242 U.S. 311, 327-28 (1917). 

26 242 U. S. at 330-31. It will be remembered that Holmes and Van Devanter, 
JJ., dissented, but without filing opinions. McReynolds, J., concurred in the re- 
sult. In Knickerbocker Ice Co. v. Stewart, 253 U. S. 149, 169 (1920), Holmes, J., 
explains his understanding of the Clark Distilling case as “ justifying the adoption 
of state legislation in advance.” 
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of pointing out the fundamental error upon which the contention rests. 
It is this: The mistaken assumption that the accidental considerations 
which cause a subject on the one hand to come under state control in 
the absence of congressional regulation, and other subjects on the con- 
trary to be free from state control until Congress has acted, are the 
essential criteria by which to test the question of the power of Congress 
to regulate and the mode in which the exertion of that power may be 
manifested. The two things are widely different, since the right to 
regulate and its scope and the mode of exertion must depend upon the 
power possessed by Congress over the subject regulated. Following the 
unerring path pointed out by that great principle we can see no reason 
for saying that although Congress in view of the nature and character 
of intoxicants had a power to forbid their movement in interstate com- 
merce, it had not the authority to so deal with the subject as to es- 
tablish a regulation (which is what was done by the Webb-Kenyon Law) 
making it impossible for one State to violate the prohibitions of the laws 
of another through the channels of interstate commerce. Indeed, we 
can see no escape from the conclusion that if we accepted the proposition 
urged, we would be obliged to announce the contradiction in terms that 
because Congress had exerted a regulation lesser in power than it was 
authorized to exert, therefore its action was void for excess of power. 
Or, in other words, stating the necessary result of the argument from 
a concrete consideration of the particular subject here involved, that 
because Congress in adopting a regulation had considered the nature 
and character of our dual system of government, State and Nation, and 
instead of absolutely prohibiting, had so conformed its regulation as to 
produce cooperation between the local and national forces of govern- 
ment to the end of preserving the rights of all, it had thereby trans- 
cended the complete and perfect power of regulation conferred by the 
Constitution. And it is well again to point out that this abnormal 
result to which the argument leads concerns a subject as to which both 
State and Nation in their respective spheres of authority possessed the 
supremest authority before the action of Congress which is complained 
of, and hence the argument virtually comes to the assertion that in some 
undisclosed way by the exertion of congressional authority, power 
possessed has evaporated.” 


If out of this elaborate discussion a simpler statement can be 
deduced, it seems to be that Congress, in regulating commerce 
among the states, may permit state laws to operate, since other- 
wise the power of Congress to regulate would be less than com- 
plete; and that this consideration prevails even though, in the ab- 
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sence of such permissive regulation, the Court would regard the 
state legislation as invalid. But it seems clear that it is one thing 
to regulate and another to permit regulation by another govern- 
mental agency, especially when, under sundry decisions of the 
Court, such other governmental agency is held to be bereft of 
such power of regulation by the Constitution. How can an act of 
Congress alter the scope of state power if this has been determined 
by the Constitution, and if that instrument means that a state is 
denied the power to pass laws which deal with interstate com- 
merce in matters of national concern? Is there any escape from 
the conclusion that the power to regulate commerce among the 
states is concurrent as to all matters, as well those of national 
as those of local concern, if the decisions in the Rakrer case and 
the Clark Distilling case are to be supported? 


IV 


It has been suggested that the decisions of the Supreme Court 
in the case of Leisy v. Hardin and Bowman v. Chicago & North- 
western Ry. disclose, in substance, conclusions that the statutes 
there dealt with related to matters of national concern, and that 
the iater decisions in the Rahrer case and the Clark Distilling case 
disclose, in substance, conclusions that the matters are of local 
concern, Congress in the interim having expressed its view to this 
effect which the Court accepts. 

Of course, there is no such explanation in the opinion in either 
case; and it seems inherently unsound, since the state statutes 
considered are such as have always been treated as involving in- 
terference with interstate commerce in a matter of national con- 
cern, creating, as they do, a substantial — indeed, a practically 
complete — barrier to the movement of such commerce.” More- 
over, the same considerations that show that it is a judicial ques- 
tion to determine when interstate commerce begins and when it 
ends, demonstrate, in like fashion, that it is a judicial question, 
not a legislative one, to decide whether a given subject-matter is 
of national or of local concern.** This does not mean that the 
Court will disregard the views of Congress with reference to the 
matter. In fact, there are good reasons in such a case for special 





27 See supra note 13. 28 See supra p. 210. 
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deference to the views of the legislature: *® but the final power 
must rest with the Court; and to explain the cases as depending 
on a legislative adjudication of the question of local or national 
concern would be contrary to constitutional theory, and would 
establish as a matter of local concern state legislation which, under 
settled principles, is treated by the Court as a matter of national 
concern. Accordingly this theory seems untenable. 


V 


Is there, then, any explanation which will accord with the Su- 
preme Court’s decisions in the Rahrer case and the Clark Distill- 
ing case, and at the same time not conflict with the oft-repeated 
principle that in matters of national concern the power of Con- 
gress to regulate commerce among the states is exclusive? Perhaps 
the answer to this question, as to many others, will depend on the 
sense which is attached to the words. What is a regulation of 
commerce? What is meant by exclusive? 

Chief Justice Marshall’s opinions are believed to disclose a 
definite conception of the underlying criteria of the power to 
regulate commerce. He says in Gibbons v. Ogden: *° 


“ All experience shows, that the same measures, or measures scarcely 
distinguishable from each other, may flow from distinct powers; but 
this does not prove that the powers themselves are identical.” 


This sentence indicates clearly that the Chief Justice, in deter- 
mining the essential character of legislation, was not satisfied to 
look at it objectively, that is, merely at the scope of its operation, 
but sought out, by some other test, what he regarded as its essen- 
tial character; and when he discussed the question whether the 
power was “exclusively ” vested in Congress it seems to have 
been in this sense, and with a view to the question whether the 
state could expect to share in the exercise of this power. It did 
not follow that the state, under some other power, might not ac- 
complish substantially the same thing that Congress might ef- 
fectuate under the commerce power, but this would not mean 





29 Biklé, Judicial Determination of Questions of Fact Affecting the Constitu- 
tional Validity of Legislative Actions (1924) 38 Harv. L. Rev. 6. 
80 g Wheat. 1, 204 (U. S. 1824). 
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that the state possessed, or shared in, the commerce power. So 
he says: ** 


“ But, the inspection laws are said to be regulations of commerce, 
and are certainly recognized in the constitution, as being passed in the 
exercise of a power remaining with the States. 

“That inspection laws may have a remote and considerable influence 
on commerce, will not be denied; but that a power to regulate commerce 
is the source from which the right to pass them is derived, cannot be 
admitted. The object of inspection laws, is to improve the quality of 
articles produced by the labour of a country; to fit them for exporta- 
tion; or, it may be, for domestic use.” *? 


State quarantine laws are attributed to “the acknowledged 
power of a state to provide for the health of its citizens.” Yet 
Congress may pass quarantine laws, and when so passed they will 
undoubtedly be regulations of commerce. The underlying thought 
of the entire discussion seems to be found in the statement that,** 


“ Tf a State, in passing laws on subjects acknowledged to be within its 
control, and with a view to those subjects, shall adopt a measure of the 
same character with one which Congress may adopt, it does not derive 
its authority from the particular power which has been granted [i.e., in 
this instance, the commerce power], but from some other, which re- 
mains with the State, and may be executed by the same means.” ** 


In Gibbons v. Ogden it seemed impossible to attribute the legis- 
‘lation of the state— the grant to Livingston and Fulton of the 
exclusive privilege to navigate the waters of the state of New 





31 g Wheat. at 203. 

82 Italics ours. 

83 g Wheat. at 204. The same idea appears in the concurring opinion of John- 
son, J., at p. 235. He there says: “It is no objection to the existence of distinct, 
substantive powers, that, in their application, they bear upon the same subject. .. . 
Their different purposes mark the distinction between the powers brought into 
action; and while frankly exercised, they can produce no serious collision.” And 
again, on p. 239, the following passage is illustrative of the same point: ‘‘ Wherever 
the powers of the respective governments are frankly exercised, with a distinct view 
to the ends of such powers, they may act upon the same object, or use the same 
means, and yet the powers be kept perfectly distinct. A resort to the same means, 
therefore, is no argument to prove the identity of their respective powers.” Appar- 
ently this theory was one of those advanced by Mr. Webster in this argument. See 
9 Wheat. at 18-109. 

84 Italics ours. 
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York with vessels propelled by fire or steam — to any power other 
than the power to regulate commerce, and in consequence there 
follows the elaborate discussion of the exclusiveness of this power. 
On the other hand, in Willson v. Black Bird Creek Marsh Co.,”* 
the same judge, in a comparatively short opinion, sustains state 
legislation authorizing the maintenance of a dam constituting a 
barrier to navigation and interstate commerce —a physical bar- 
rier here, while in Gibbons v. Ogden the barrier was intangible, 
arising out of the attempted exclusive franchise.** 

That some inherent and essential character rather than the ob- 
jective operation of the legislation determines the power to which 
it should be ascribed seems to underlie the opinion of the Court in 
Mayor v. Miln.®" The Court says: 


“We shall not enter into any examination of the question whether 
.the power to regulate commerce, be or be not exclusive of the states, be- 
cause the opinion which we have formed renders it unnecessary: in other 
words, we are of opinion that the act is not a regulation of commerce, 
but of police; and that being thus considered, it was passed in the exer- 
cise of a power which rightfully belonged to the states... . 

“ Tf, as we think, it be a regulation, not of commerce, but police, then 
it is not taken from the states. To decide this, let us examine its pur- 
pose, the end to be attained, and the means of its attainment.” 


Yet, Congress could undoubtedly establish requirements similar 
to those embodied in the state law involved in this case, and 
when so established they would be regulations of commerce. 

On the other hand, this theory, which would determine the es- 
sential character of state legislation, not with reference to the 
field of its operation, but with reference to some inherent or essen- 
tial character — probably to the purpose or motive of its passage 
— was vigorously criticised by Chief Justice Taney in the License 
Cases.** He said: 





85 2 Pet. 245 (U.S. 1820). 

36 The Court does not in terms deny to the legislation the characteristic of a 
regulation of commerce; but the whole opinion implies that this was the basis of 
the decision. 

87 11 Pet. 102, 131, 132 (U. S. 1837). 

88 5 How. 504, 583 (U. S. 1847). Cf. Henderson v. Mayor of N. Y., supra 
note 4, at 271, and the dissenting opinion of Hoimes, J., in Frost v. R. R. Comm., 
271 U.S. 583, 601 (1926). 
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“ But what are the police powers of a State? They are nothing more 
or less than the powers of government inherent in every sovereignty to 
the extent of its dominions. And whether a State passes a quarantine 
law, or a law to punish offences, or to establish courts of justice, or re- 
quiring certain instruments to be recorded, or to regulate commerce 
within its own limits, in every case it exercises the same power; that is 
to say, the power of sovereignty, the power to govern men and things 
within the limits of its dominion. It is by virtue of this power that it 
legislates; and its authority to make regulations of commerce is as 
absolute as its power to pass health laws, except in so far as it has been 
restricted by the constitution of the United States. And when the valid- 
ity of a State law making regulations of commerce is drawn into ques- 
tion in a judicial tribunal, the authority to pass it cannot be made to 
depend upon the motives that may be supposed to have influenced the 
legislature, nor can the court inquire whether it was intended to guard 
the citizens of the State from pestilence and disease, or to make regula- 
tions of commerce for the interests and convenience of trade.” 


This difference in point of view as to what is the essential test 
of a regulation of commerce seemed to be resolved in favor of 
Chief Justice Taney’s theory by the conclusions reached in Cooley 
v. Board of Wardens.*® In this case the Court apparently ac- 
cepted the objective test, that is, the field of the operation of the 
law, rather than the subjective test, namely, the purpose or motive 
which it was believed to disclose. But the controversy was re- 
opened, though from an entirely different angle, in the Lottery 
Cases,*° when Congress began the important expansion of its 
powers by undertaking to exert the commerce power for the ul- 
terior purpose of the improvement of the public morals. In this 
case the Court was confronted with an act of Congress which pro- 
vided that lottery tickets should be excluded from interstate com- 
merce. Obviously, the matter dealt with included interstate com- 
merce. Indeed, the act applied only when such commerce was 
involved. But it was equally obvious that the purpose or motive 
of the legislators was the protection of the public morals — a well 
recognized branch of the police power — and that Congress re-- 
sorted to the commerce power as a means of reaching this object, 
since it had no power to legislate generally with respect to such 
matters. The issue resulted in a five to four decision, showing 





89 12 How. 299 (U.S. 1851). 4° Champion v. Ames, 188 U. S. 321 (1903). 
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that the old difference of view as to the essential nature of a regu- 
lation of commerce had not disappeared; and while the unanimous 
opinions in Hipolite Egg Co. v. United States“ and Hoke v. 
United States *® seemed to indicate an acquiescence in the objec- 
tive test, Hammer v. Dagenhart, ** in deciding the first child labor 
law unconstitutional, disclosed in essence a resurgence of the an- 
cient difference, and the five to four decision here presupposes a 
different test than that of the field of operation of the legislation. 

The essential features of the act of Congress involved in this 
case parallel closely the outstanding characteristics of the legisla- 
tion passed on by the Court in the Lottery Cases. Here, as there, 
the act deals objectively with interstate commerce; but the 
ulterior police purpose is obvious, just as it was in the previous 
case. It may be said, without disrespect, that the opinion of the 
Court discloses a somewhat labored differentiation of the prior de- 
cisions; and it seems clear that the majority did not overlook the 
practical effect which a different decision would have had upon the 
possible reach of federal power.** In any event, it is difficult to 
justify the conclusion on the basis of any objective test of a regula- 
tion of interstate commerce, that is, a test based upon the field of 
the law’s operation and divorced from its purpose or motive. This 
is emphasized by the dissenting opinion of Mr. Justice Holmes; 
and, since the majority reaches the conclusion it does and since 
the case has been cited as authority in many subsequent deci- 
sions,*® there is manifestly substantial support for thé belief that 





41 220 U. S. 45 (1911). 

42 227 U. S. 308 (1913). 

43 247.U. S. 251 (1978).. 

44 Thus the Court, in concluding its opinion, says: “ The far reaching result of 
upholding the act cannot be more plainly indicated than by pointing out that if 
Congress can thus regulate matters entrusted to local authority by prohibition of 
the movement of commodities in interstate commerce, all freedom of commerce will 
be at an end, and the power of the States over local matters may be eliminated, and 
thus our system of government be practically destroyed.” Jbid. at 276. 

45 Crescent Oil Co. v. Mississippi, 257 U. S. 129, 136 (1921) ; Child Labor Tax 

‘Case, 259. U. S. 20, 39 (1922); United Mine Workers v. Coronado Coal Co., 259 
U. S. 344, 408 (1922) ; Oliver Iron Mining Co. v. Lord, 262 U. S. 172, 178 (1923); 
United Leather Workers v. Herkert & Meisel Trunk Co., 265 U. S. 457, 465 (1924); 
Brooks v. United States, 267 U. S. 432, 438 (1925); Linder v. United States, 268 
U.S. 5, 17 (1925); United States v. Daugherty, 269 U. S. 360, 362 (1926). 

In the case of Linder v. United States, supra, the Court says: “ Congress cannot, 
under the pretext of executing delegated power, pass laws for the accomplishment 
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the Court will not be controlled by the field of a law’s operation in 
determining whether it is or is not a regulation of commerce 
among the states within the meaning of those words as used in the 
Constitution. 

Such a theory finds strong support in Chief Justice Marshall’s 
conception of the power over commerce; and, if it should be ac- 
cepted, it may furnish a solution to the problem presented by the 
Rahrer case, and the Clark Distilling case. In each instance the 
explanation would be that the state is exerting, not the commerce 
power — irrespective of the field of operation of its statute — but 
its police power, a power never taken from it by the Constitution 
and admittedly including in its scope measures for the promotion 
of the public health, safety and morals. Its statutes failed to 
operate in Leisy v. Hardin and Bowman v. Chicago & North- 
western Ry., not for lack of power to pass them, but because they 
were regarded as in conflict with the will of Congress as mani- 
fested by its silence. This silence Congress can break, and 
thereby permit state police laws—or laws passed under some 
other reserved state power *°— to operate. But it could not, by 
any legislation, authorize the state to exercise, or share with it in 
the exercise of, strictly commercial power. 

This theory is, of course, open to Chief Justice Taney’s criti- 
cism contained in the excerpt from the License Cases quoted 
above,*’ but there are passages in the opinions which tend to sus- 
tain it.** Indeed, the opinion in the Clark Distilling case itself 
recognizes that in the Webb-Kenyon law Congress “ had so con- 
formed its regulation as to produce codperation between the local 
and national forces of government to the end of preserving the 
rights of all,” and points out that “the argument concerns a sub- 
ject as to which both State and Nation in their respective spheres 
of authority possessed the supreme authority before the action of 





of objects not entrusted to the Federal Government. And we accept as established 
doctrine that any provision of an act of Congress ostensibly enacted under power 
granted by the Constitution, not naturally and reasonably adapted to the effective 
exercise of such power but solely to the achievement of something plainly within 
power reserved to the States, is invalid and cannot be enforced.” 268 U.S. at 17. 

46 F.g.,a license tax. Foppiano v. Speed, ro9 U. S. 501 (1905). 

47 See supra p. 217. 

48 See, e.g., the excerpt from the opinion in Linder v. United States, 268 U. S. 
5 (1925), quoted supra note 45. 
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Congress which is complained of.” Accordingly, the theory seems 
to permit a reconciliation of the doctrine of an exclusive federal 
power over interstate commerce in matters of national concern 
with the decisions in the Rahrer and Clark Distilling cases. 


VI 


If this were the only result it might be of doubtful importance, 
especially in view of the adoption of the Eighteenth Amendment; 
but the theory, if sound, is believed to have far-reaching conse- 
quences. It is seldom that the state undertakes to regulate com- 
merce, including interstate commerce, for the mere purpose of 
regulating the commerce. As a rule, it has as its objective the 
public health, safety or morals, or the promotion of the economic 
interests of the community.*® All of these are permissible objec- 
tives of the police power; and, under the suggested theory — 
which, as pointed out, is believed to follow the views of Chief 
Justice Marshall — would constitute exertions of power admit- 
tedly reserved to the states and still residing there. State laws 
of this character, although dealing with interstate commerce in 
matters of national concern, would not be unconstitutional, but 
might be inoperative because in conflict, either with positive legis- 
lation of Congress, or with its unexpressed will as manifested by 
its silence. 

On the basis of this theory the resulting principles might be 
summarized as follows: (a) The power of Congress to regulate 
commerce among the states is granted exclusively to Congress, so 
far as it involves matters of national concern; (b) but the Con- 
stitution does not take from the states their police power, and 
legislation under that power may operate even with respect to 
matters of national concern if it does not conflict with the will of 
Congress. (c) The silence of Congress in respect to a matter of 
national concern is interpreted by the Court as evidence of its will 





49 As indicating that the promotion of the economic interest of the community 
is within the scope of the police power, see, e.g., Barbier v. Connolly, 113 U. S. 27, 
31 (1885), Noble State Bank v. Haskell, 219 U. S. 104, 111 (1911). Note also the 
cases that have characterized rate regulation as a branch of the police power. Munn 
v. Illinois, 94 U. S. 113, 125 (1876) ; Budd v. New York, 143 U. S. 517, 534, 537; 
544 (1892); German Alliance Ins. Co. v. Kansas, 233 U. S. 389 (1914); Puget 
Sound Traction Co. v. Reynolds, 244 U. S. 574, 578, 579 (1917). 
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that the matter shall not be regulated by the states; (d) but Con- 
gress may break this silence and permit state police laws to operate 
even where they involve interstate commerce in a matter of na- 
tional concern. (e) In matters of local concern the power of Con- 
gress is not exclusive; and (f) as to such matters its silence dis- 
closes no objection to the operation of state laws. 

To this summary might be appended another principle, namely, 
(g) when Congress acts affirmatively in any situation involving 
interstate commerce, a state statute will be inoperative which (1) 
either conflicts with some positive regulation of the federal legis- 
lation, or (2) is regarded by the Court as intruding into the field 
which Congress meant to occupy by its legislation. So it happens 
not infrequently that state legislation even in matters of local con- 
cern is held ineffective though not in conflict with any affirmative 
rule laid down by Congress. An excellent illustration is found 
in the state compensation laws which have been held inoperative 
as to railroad employees engaged in interstate commerce, even 
when they are injured under circumstances that create no right of 
action in their favor under the Federal Employers’ Liability Act.” 


The Court interpreted this act of Congress as intended to provide 
a complete regulation of the liability of the interstate railroad to 





50 Northern Pac. Ry. v. Washington, 222 U. S. 370 (1912) ; Mich. Cent. R. R. 
v. Vreeland, 227 U.S. 59 (1913); N. Y. Cent. R. R. v. Hudson County, 227 U. S. 
248 (1913); N. Y. Cent. R. R. v. Winfield, 244 U. S. 147 (1917); Kansas City 
Southern Ry. v. Van Zant, 260 U. S. 459 (1923); Napier v. Atlantic Coast Line 
R. R., 272 U. S. 605 (1926); Missouri Pac. Ry. v. Porter, 273 U. S. 341 (1927). 
Cf. the cases cited by Brandeis, J., in his dissenting opinion in the Winfield case, 
244 U.S. at 156-57. 

It is interesting to note that the decision of Oregon-Washington R. R., etc. Co. 
v. State of Washington, supra note 2, proceeded on the theory that the mere fact 
of federal legislation, even without action thereunder by the Department of Agri- 
culture respecting plant quarantines, indicated an intention on the part of Con- 
gress to occupy the field so as to exclude state legislation dealing with the same 
matter. But Congress, within a month and a half after the rendition of the decision, 
passed a resolution indicating its willingness that the state laws might operate until 
the Secretary of Agriculture should actually establish a quarantine. Joint Resolu- 
tion of Apr. 13, 1926, 44 Stat. 1894. A somewhat similar situation is disclosed in 
Pennsylvania v. Wheeling & Belmont Bridge Co., 18 How. 421 (U. S. 1855), in 
which the Supreme Court rescinded its prior action (Pennsylvania v. Wheeling & 
Belmont Bridge Co., 13 How. 518 (U.S. 1851)), and because of intervening Con- 
gressional legislation, permitted the maintenance of a bridge which, in the prior 
case, had been condemned as impliedly conflicting with legislation of Congress. 

51 N. Y. Cent. R. R. v. Winfield, supra note 50. 
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such of its employees as were engaged in interstate commerce. 
This principle is an obvious result of the considerations suggested 
by Chief Justice Marshall in Gibbons v. Ogden, and has been ap- 
plied in various recent cases. The underlying problem is one of 
interpreting the purpose of Congress, namely, to ascertain what 
matters, in addition to those which it affirmatively regulates, it in- 
ferentially intends shall remain unregulated. Accordingly, there 
is the necessity for interpreting the “‘ Silence of Congress ” in this 
class of cases; but, as pointed out above,” it is not this kind of 
“ Silence ” which has constituted the primary subject matter of 
this discussion. 

To recur, then, to this main topic, and to the suggested prin- 
ciples enumerated above: it is manifest that the theory here ad- 
vanced has important practical advantages, since if the nation 
believes, as it did in the case of the Wilson Act and the Webb- 
Kenyon Act, that interstate commerce in matters of national con- 
cern might advantageously be subjected to state police power, the 
way would be open for such action. On the other hand, the theory 
that the state is deprived by the Constitution of power to pass 
legislation, which in the field of its operation deals with interstate 
commerce in matters of national concern, would render it impos- 
sible for the country to utilize state authority as an additional 
agency of control, even though such course might be in the pub- 
lic interest and in accord with the public will. It seems manifest 
that it is of advantage to the public to have choice of methods in 
dealing with specific problems. 

A matter of immediate public importance presents an excellent 
illustration. What, if any, methods of regulation shall be applied 
to the motor bus and the motor truck operating in interstate com- 
merce? In Buck v. Kuykendall” it appeared that the State of 
Washington had denied a license to a common carrier desiring to 
use its highways for the transportation of goods in motor trucks on 
the ground that the community was already adequately served. 
But the Supreme Court decided that the state could not require a 





52 See supra note 6. 

58 267 U.S. 307 (1925). Of course this decision does not mean that the states 
are entirely bereft of all power of regulation of motor vehicles engaged in inter- 
state commerce. See Clark v. Poor, 47 Sup. Ct. 7o2 (U. S. 1927), and cases 
there cited. 
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license as a condition precedent to such use. The resulting situa- 
tion is serious, since there is no federal regulation of such carriers, 
and it may be doubted whether direct federal regulation alone 
would be satisfactory. There seems to be a prevalent belief that 
some character of regulation is desirable in the public interest, and 
the Interstate Commerce Commission has been conducting an in- 
vestigation with reference to the matter, apparently with a view 
to making recommendations to Congress.** Sundry hearings have 
been held and much evidence has been taken in an effort to ascer- 
tain how best to regulate this form of transportation. The kind of 
service rendered and the conditions under which these carriers 
operate vary greatly throughout the country. The average hauls 
are relatively short. Now, it seems obvious that the country is 
better equipped to deal with the problem if it has the choice of 
permitting state agencies to operate to the extent that it regards 
this not incompatible with the general interest. To deny it this 
choice would be to limit available methods of dealing with what 
in any case is a difficult situation. Practical considerations, there- 
fore, support the conclusion that the nation should be able to per- 
mit state police laws to operate if it deems this a desirable system 
of regulation. 

What is true in this case would seem to be true in others. The 
national interest would be fully safeguarded since the extent of 
state activity in this field would always be subject to the continu- 
ing control of Congress. But it would mean that by a process of 
codperation, or codrdination, between the nation and the states, 
more methods of dealing with concrete problems would be avail- 
able than would be the case if the theory should prevaii that the 
Constitution, of its own force, denies to the states power to act in 





54 The proceeding is known on the docket of the Commission as “ No. 18301,” 
and is entitled ‘“‘ Motor Bus and Motor Truck Operation.” In connection with this 
investigation it is interesting to note that the Legislature of New Jersey, at its 1927 
session, passed the following statute: “The Board of Public Utiiity Commissioners 
or the members thereof, whenever authorized by an act of Congress of the United 
States to exercise any power or authority over interstate commerce, shall have full 
power and authority to administer the provisions of such act within the State of 
New Jersey, and in cases authorized under such act, in co-operation with boards of 
other States and the Interstate Commerce Commission.” N. J. Laws (1927) 158. 
A similar statute was passed in West Virginia. W.Va. Laws (1927) 137. 

55 Several bills have been introduced. See S. 1734 and H. R. 8266, 60th 
Congress, 1st session (1926) ; H. R. 15606, 69th Congress, 2d session (1927). 
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such matters, no matter whether Congress is willing that they 
shall do so or not. 

It is true that the theory, if sound, would mean that the states, 
under their police power, could deal with almost any matter of in- 
terstate commerce provided Congress gave consent. The law in- 
volved in Gibbons v. Ogden was an exception; but, as already 
pointed out, Chief Justice Marshall had no difficulty with the law 
involved in the Black Bird Creek case."° He treated it as a police 
measure and permitted it to operate. In the early days of the 
Constitution there was danger that federal authority might be 
overshadowed by state activities. It may well be that the doctrine 
of the exclusive nature of the federal commerce power in matters 
of national concern operated advantageously at that time. Today 
the situation is different in this regard; and no similar risk is in- 
volved in holding that states may act in such matters provided 
there is the express assent of Congress. In the absence of such 
express assent state laws remain inoperative, except as to local 
interstate commerce matters, because in conflict with the unex- 
pressed will of Congress as manifested by its silence. But state 
authority is available at any time and may be released by Con- 
gress for operative effect even in matters of national concern, when 
Congress believes it for the best interests of the nation. 

It is submitted, therefore, that the suggested interpretation of 
the Rahrer and Clark Distilling cases is not only necessary if they 
are to be reconciled with the doctrine that Congress has exclusive 
power to regulate commerce among the states in matters of 
national concern, but that it affords a basis for principles which 
permit greater range and flexibility in the exercise of state and 
national authority than is possible under the theory that would 
interpret the Constitution as definitely and finally denying to the 
states, by implication, authority, under any state power, to deal 
with interstate commerce in matters of national concern. 


Henry Wolf Biklé. 


UNIVERSITY OF PENNSYLVANIA LAw SCHOOL. 





56 See supra p. 216. 
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Mr. Justice Hommes — TWENTY-FIVE YEARS.— On the fourth of 
December, 1902, the appointment of Oliver Wendell Holmes to the 
Supreme Court of the United States was confirmed by the Senate, and 
on the eighth of that month he took his seat with the Court. The month 
of December, 1927, then, marks his completion of twenty-five years’ 
service on the Supreme Bench. Few men have ever served the nation 
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in a like capacity for a longer time; only one has ever remained in 
active service at so great an age. 

It was Mr. Justice Holmes, then-a judge of the Supreme Judicial 
Court of Massachusetts, who, more than forty years ago, described the 
law in words that have been almost prophetic. ‘‘ When I think of the 
law,” he said, “ I see a princess mightier than she who once wrought at 
Bayeux, eternally weaving into her web dim figures of the ever length- 
ening past — figures too dim to be noticed by the idle, too symbolic to 
be interpreted except by her pupils, but to the discerning eye disclosing 
every painful step and every world-shaking contest by which mankind 
has worked and fought its way from savage isolation to organic social 
life.” * How many of these steps are to be traced in his great constitu- 
tional opinions! In how many world-shaking contests has he played an 
essential and a guiding part! 

In April, 1916, it was the REvrEw’s privilege to publish a special 
number in honor of Mr. Justice Holmes’ seventy-fifth birthday. The 
Editors of the Review then expressed their feeling in these words: ‘“‘ To 
many a student his luminous opinions, with their freshness and liberal- 
ity of view, and their background of culture and philosophy, have given 
their first real appreciation of law as a genuine human science.”? Since 
that occasion his service in Washington has nearly doubled in time; and 
as the years have passed age has but mellowed his opinions, their fresh- 
ness and liberality continue as before— their force and vigor more 
poetic, more profound. To Oliver Wendell Holmes, LL.B., 1866, judge, 
jurist, statesman, and philosopher, the Editors of the Harvarp Law 
REviEw gratefully dedicate this number. 





THE Law Scuoot.— The following tables show the registration 
figures for the entering classes of the last twelve years, the geographical 
sources from which these classes have been drawn, and the division into 
classes for twelve years (as usual, the figures are compiled as of the date 
of November 15): 


New England Outside of 
Massachusetts outside of New England 
Massachusetts Total in 


Class Number Percentage Number Percentage Number Percentage Class 
1919 70 21 26 8 2390 71 335 
1920 25 26 5 66 69 96 
1921 6 27 4 12 55 22 
1922 77 18 51 307 71 435 
1923 49 14 37 277 76 363 
1924 64 17 21 295 77 380 
1925 89 21 38 304 70 431 
1926 93 19 44 355 72 492 
1927 107 29 33 391 74 531 
1928 TO2 18 40 425 75 567 
1929 131 19 45 493 74 675 
1930 135 20 57 502 72 694 


1 The Law, a toast delivered February 25, 1885, printed in Hotmes, CoLLecrep 
Lecat Papers (1920) 25, 27. 2 (1916). 29 Harv. L. Rev. 703, 704. 
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1918-19 *IQIQ-19 I919-20 1920-21 1921-22 
Res. Grad. 5 3 — 8 II 8 
Third Year 23 37 67 156 196 271 
Second Year 87 24 66 221 285 246 
First Year 96 36 153 438 363 383 
Unclassified 31 13 21 59 90 49 
a I “7 I 7 45 


292 114 307 883 945 


1922-23 1923-24 1924-25 1925-26 1926-27 
BeticGaltds. osadaide cca 12 17 17 20 29 
Third Year 232 246 246 314 310 
Second Year 261 265 346 347 362 
First Year 431 492 531 567 675 
Unclassified 50 45 34 32 27 
32 37 28 26 38 


1018 1315 1441 





Tue Unit RuLE— Wuat 1s UNITARY ORGANIZATION. — The unit 
rule ? may be described as a device for allocating to a taxing jurisdiction, 
values inherent in interstate businesses which cannot be determined by 
a mere valuation of property or business within a state.? Its operation 


involves a determination of value attributable to a jurisdiction by the 
use of total valuation as a base * and some constant factor as a ratio.* 
Stated thus, the unit rule appears as a means of fixing the fair value of 
property within the state whether used to find the incidence of the tax 
or its measure.® But to attain that ideal, tax assessors have been forced 





* These figures are for the special session which began February 3, 1919, and 
ended on August 30, 1919. 

1 The unit system of allocation as a doctrine of the conflict of laws has so far 
found application only to questions of taxation. It is conceivable, however, that it 
could be used to aid in the solution of other problems, notably in questions involving 
administration of decedents’ estates and in garnishment of corporate excess. A 
general discussion of the rule in its economic rather than in its legal aspects will 
be found in Matthews, Taxation, The Unit Rule of Assessment (1907) Proc. 
First Ann. Conr. Nat. Tax Ass’N 551. 

2 “The underlying reason for the increasing adoption of the unit rule is the 
practical impossibility of segregating accounts by states so as to fix the actual profit 
in each state from interrelated activities economically indifferent to political bound- 
aries.” . Powell, Due Process Tests of State Taxation (1926) 74 U. or Pa. L. Rev. 
423, 446. 

8 This may be done either by capitalizing the net earnings as in Louisville & 
Nashville R. R. v. Greene, 244 U. S. 522 (1917), or by ascertaining the market 
value of its securities as in Wallace v. Hines, 253 U. S. 66 (1920). Authorized 
-_ stock cannot be used. Air-Way Elec. Appliance Co. v. Day, 266 U. S. 71 

1924). 

* Among the factors that have been used are tangible property, mileage, gross 
receipts, net income and various compound factors composed of several of these. 

5 The distinction between using the rule to find the incidence of a tax and to 
a its measure is discussed at length in Isaacs, The Unit Rule (1926) 35 YALE 

. J. 838. 
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to steer a wary course between the restriction implicit in the Fourteenth 
Amendment against taxing property outside the state, and the prohibi- 
tion against placing an undue burden on interstate commerce. The his- 
tory of the unit rule in the courts has been mainly a charting of the 
boundaries of that course.® 

The assumption that there must be some unit before the rule can be 
used is undoubtedly sound,’ for otherwise there would be no possi- 
bility of an excess above replacement value. But simply to posit the 
requirement of a unit is to leave the problem no whit clearer than before. 
The perplexing question as to when the tax assessor has a unit sufficient 
for him to work with still remains. In the early cases in which the 
unit rule first made its hesitating appearance there was always a physical 
nexus, a palpable unity of substance, a binding together by a system of 
rails * or by telegraph wires. Assuming a unity of ownership, these 
situations were clearly proper ones *° for the application of the rule, and 
no difficulty was found in an extension to bridge companies,” electric 
light and power companies,’? and water companies.’* But, very early, 
sleeping car and refrigerator car companies found themselves so taxed,** 
and here the steel rails were no longer the unifying bands but merely the 
factors of allocation. In Adams Express Co. v. Ohio State Auditor *° 
the standard of unity of substance was openly replaced by one of unity 
of use and management.*® This clearly recognized that in assessing 
tangible property for taxation its value-producing qualities in connec- 
tion with other pieces of tangible property outside the state must be 
considered. 


In a consideration of other business organizations this thought must 
be kept foremost. It has been asserted that the unit rule has no applica- 
tion to mercantile, mining or oil companies of an interstate character.” 





8 For consideration of the constitutional aspects of various applications of the 
unit rule see (1925) 38 Harv. L. Rev. 361; Powell, Indirect Encroachments on 
Federal Authority (1918) 31 Harv. L. Rev. 721, 760-78, (1919) 32 Harv. L. Rev. 
234-65; Powell, Business Taxes and the Federal Constitution (1925) Proc. E1cut- 
EENTH ANN. Conr. Nat. Tax Ass’N 164. 

7 A peculiar instance of the use of the unit rule, where by no stretch of the 
imagination could a unit be said to exist, is Maxwell v. Bugbee, 250 U. S. 525 
(1919), involving the transfer tax on the estate of a non-resident decedent. 

8 Pittsburgh, etc., Ry. v. Backus, 154 U.S. 421 (1894) ; State R. R. Tax Cases, 
92 U.S. 575 (1875). 

8 Western Union Tel. Co. v. Att’y Gen., 125 U. S. 530 (1888); Western 
Union Tel. Co. v. Taggart, 163 U. S. 1 (1896). 

10 A typical statutory provision is Mo. Rev. Sr. (1919) § 13056, amended by 
Mo. Laws 1923, 372-73, enumerating express, bridge, telegraph, telephone, electric 
power and light companies, electric transmission and oil pipe lines as proper situa- 
tions for the application of the rule. 

11 Henderson Bridge Co. v. Kentucky, 166 U.S. 150 (1897). 

12 State v. Baker, 293 S. W. 3909 (Mo. 1927). 

13 Bergen Aqueduct Co. v. Board of Taxes, 95 N. J. L. 486, 112 Atl. 881 (1921). 

14 Pullman’s Palace Car Co. v. Pennsylvania, 141 U. S. 18 (1891). Typical 
statutory provisions are embodied in Wis. Laws (1923) $76.39 and Cat. Pot. 
Cope (Deering, 1923) $§ 3664-66. 

15 165 U. S. 104 (1897), rehearing denied, 166 U.S. 185 (1897). 

16 Lingering traces of the physical nexus idea are still to be found in occasional 
utterances that the unit rule applies only where a mileage basis of allocation can be 
found. Standard Oil Co. v. Howe, 257 Fed. 481, 487-88 (C. C. A. oth, 1919). 

17 2 CooLey, TAXATION (4th ed. 1924) § 811; Isaacs, supra note 5, at 843. 
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The reason behind such a generalization is hard to find, and it may be 
doubted whether it can be supported by the decisions of the courts.’* 
Doubtless it represents a survival of the old idea that unity of sub- 
stance was essential. But if the tangibles within the state receive, in 
the conduct of a business, an enhanced value because of their use in 
connection with tangibles outside the state, the basis for the application 
of the rule seems plain. Accordingly it has been held proper in assessing 
a franchise tax to treat as a unit a mercantile business earning its 
profits by a series of transactions beginning with manufacture in England 
and ending with sale in New York.’® It is indeed difficult to distinguish 
such a business unit from an express company which has long been held 
to be within the application of the rule.° 





18 Standard Oil Co. v. Howe, supra note 16, is generally cited for this proposi- 
tion. The unit rule was held not applicable in the case of a corporation conducting 
an interstate oii selling business, but apparently on the narrow ground that the 
statute provided for its use only in the case of railroads and telegraph companies. 
In Am. Bauxite Co. v. Board of Equalization, 119 Ark. 362, 177 S. W. 1151 (1915), 
the court refused to allow ore lands, held by a subsidiary of a large vertical com- 
bination engaged in mining, manufacturing and selling aluminum products, to be 
valued as a part of the entire organization. The case is perhaps distinguishable on 
the ground of the difficulty of finding a factor suitable for the allocation of such 
diverse activities. The opinion contains a clear statement that the unit rule is not 
applicable to a mining corporation. Utah-Idaho Sugar Co. v. Salt Lake County, 60 
Utah 491, 210 Pac. 106 (1922), involved the assessment of the corporate excess of a 
beet sugar company having plants in various states. The actual holding is that in 
the absence of statutory authority corporate excess may not be taxed separately, 
but “:must be considered merely as it may enhance or influence the value of the 
tangible property.” There is some indication of a disinclination to apply the unit 
rule to manufacturing plants. 

19 Bass, Ratcliff & Gretton, Ltd. v. State Tax Comm., 266 U. S. 271 (1924). 
The tax was not on property, but was an excise tax measured by the net in- 
come attributable to the state, the latter being determined by the unit rule. A 
limitation of the effect of this case to excise taxes only would not be altogether 
impossible, but it is submitted that no reasonable basis for so limiting it can be 
found. 

In Underwood Typewriter Co. v. Chamberlain, 254 U.S. 113 (1920), the tax- 
payer was engaged in manufacturing typewriters in Connecticut and in selling them 
all over the United States. During the year in question most of its income was 
derived from selling rebuilt typewriters. Nevertheless an allocation of its income 
to Connecticut by the unit rule was held valid, in the absence of a showing that 
such proportion of the income was not reasonably attributable to the state. Cf. 
Hump Hair Pin Mfg. Co. v. Emmerson, 258 U. S. 290 (1922). 

In Commissioners v. Old Dominion S. S. Co., 128 N. C. 558, 39 S. E. 18 (1901), 
and Schwab v. Richardson, 263 U. S. 88 (1923), the unit rule was applied to inter- 
state steamship lines. The possibility of a mileage basis exists here, it is true, but 
o first case used tangible property, and the second gross receipts as the factors for 
allocation. 

20 Adams Express Co. v. Ohio State Auditor, supra note 15. 

If a corporation conducts two plants in different states entirely separate from 
each other, so that the elimination of one would have no effect on the value of the 
other, there may be no room for the rule. Several retail stores under the same 
management, where the connection between the stores would add no appreciable 
value to the individual store, would be an example. But in most organizations en- 
gaged in one kind of business, such a situation would be rare. State v. Lion Oil Ref. 
Co., 171 Ark. 209, 284 S. W. 33 (1926) might be such a case. The corporation was 
engaged in drilling for oil and refining it with plants and wells located in different 
states. Contrast this with Standard Oil Co. v. Howe, supra note 16, where the tax- 
Payer carried on an extensive sales business. There is even room for argument as 





230 HARVARD LAW REVIEW 


Even if it be determined that an organization is a proper unit, there 
may still be some portions of the assets which do not partake of this uni- 
tary character. The problem here has a two-fold aspect. The assets 
in question may be so employed as to add no value to the assets within 
the state because used in a different sort of business. The cases in 
holding it improper to include these in the base are undoubtedly sound.”* 
On the other hand the assets may be employed in the same sort of busi- 
ness and add value to the assets to be taxed, but may be so dispropor- 
tionately valuable that to attempt to include them in the base will lead 
to a substantial taxing of property outside the state.** But it is to be 
noted that in the latter case the question hinges on the factor adopted 
rather than on unity of use.”® 

In contrast to unity of ownership without unity of use may be placed 
unity of use with apparent diversity of ownership. It is undoubted that 
where there is a sufficient unity of use and management, the property of 
subsidiary corporations may be added to that of the parent,?* and ap- 





to whether the plants in the refining case were not made more valuable by the fact 
that a ready supply of oil was available from the wells of the same company. 

21 Fargo v. Hart, 193 U. S. 490 (1903), held it invalid to include realty and 
securities outside the state used in a banking business, in assessing a tax on an 
express company. 

It is said that in the absence of a contrary showing property owned by a cor- 
poration must be taken to have an organic connection with the business. Chicago, 
I. & L. Ry. v. Lewis, 12 F.(2d) 802 (E. D. Ky. 1925). 

22 The first judicial expression of this is in a dictum in Pittsburgh, etc., Ry. v. 
Backus, supra note 8. In Wallace v. Hines, 253 U. S. 66 (1920), the railroad on 
which the tax was levied had extremely valuable terminal facilities outside the state, 
which was mainly agricultural and without any mountainous regions. An allocation 
on a mileage basis was held invalid when these terminal properties were included 
in the base. The tax assessors in Commonwealth v. Southern Ry., 193 Ky. 474, 
237 S. W. 11 (1921), avoided these difficulties by deducting from the total valuation 
an amount to cover the value of the shops, terminals and double tracks outside 
Kentucky in excess of corresponding tangible property connected with the lines 
in that state. Cf. Nev.-Cal. Power Co. v. Hamilton, 235 Fed. 317 (D. Nev. 
1916). 

The converse of this situatior. is where terminal properties of great value are 
situated within the jurisdicticn. In People v. State Board of Tax Comm’rs, 99 
Misc. 532, 166 N. Y. Supp. 62 (1917), the taxpayer unsuccessfully attempted to 
have the unit rule applied to the taxation of a special franchise when it would have 
involved comparison with cable lines stretching out over the ocean, while the com- 
paratively short mileage within the jurisdiction was the means of reaching the cen- 
tral point from which the business emanated and to which it converged. A similar 
problem arose in People v. Priest, 206 N. Y. 274, 09 N. E. 547 (1912). 

Louisville & Jeffersonville Ferry Co. v. Kentucky, 188 U.S. 385 (1903), involved 
the taxation of intangible property of an interstate ferry corporation which pos- 
sessed a Kentucky and an Indiana franchise. It was held invalid to include the 
Indiana franchise as an incorporeal hereditament having a situs outside the state. 
But it would seem that if the connection between the two franchises made each 
the more valuable, Kentucky might well have included the Indiana franchise in the 
base -y allocated the value which it added to the Kentucky franchise by the 
unit rule. 

28 For a complete discussion of the proper factors of allocation see Taxation 
of Public Utilities (1924) N. Y. Lec. Doc. No. 91, at 99, and Report of Committee 
on the Apportionment between States of Taxes on Mercantile and Manufacturing 
Business (1922) Proc. FIFTEENTH ANN. Conr. Nat. Tax Ass’n 108. 

24 State v. Wiggins Ferry Co., 208 Mo. 622, 106 S. W. 1005 (1907). But cf. 
Am. Bauxite Co. v. Board of Equalization, supra note 18. 

In Ill. Cent. R. R. v. Greene, 244 U. S. 555 (1917) the claim of the taxpayer 
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parently this may be done to the full extent of the subsidiary’s valuation 
and not merely to a portion of it corresponding to the parent’s own- 
ership of its stock.2° Yet the Supreme Court recently held that, 
where a subsidiary showed no profits for the taxing year, it was im- 
proper to add to its lines the lines of the parent corporation outside 
the state, on the ground that no intangible elements of value could 
then be said to inhere in its physical property.2* How far this would 
be carried if the subsidiary were a mere bookkeeping device is ques- 
tionable.** 

It is submitted that no rule of thumb can be adopted as a test. The 
earlier formulae which inquired whether the system could continue to 
exist if any part of it were withdrawn, or whether it was possible for the 
taxpayer to separate on its books the business within the state from that 
without, are entirely inadequate. If the fundamental thesis be accepted 
that the basis of the rule is the enhancement of replacement value by use 
in a going concern, then it seems safe to say that the unit rule may be 





that securities held by it in its treasury in another state should not have been in- 
cluded in the base because they have no connection with the business, was rejected 
in the absence of evidence as to the character of the securities. On rehearing it was 
contended that since they represented a controlling interest in a railroad lying out- 
side the state, this mileage should have been included in the total used for allocation. 
It was held that this claim came too late. 

25 Louisville & Nashville R. R. v. Greene, 244 U. S. 523 (1917). 

26 Southern Ry. v. Kentucky, 274 U. S. 76 (1927). The Southern Railway, 
a Virginia corporation, controlled the Southern Railway of Kentucky. In assessing 
a tax on the franchise of the Kentucky company, the net operating income of the 
entire Southern Railway system was capitalized, certain deductions made, and such 
proportion of the remainder allocated to Kentucky as the mileage within the state 
(comprising the Southern Railway of Kentucky and several other controlled com- 
panies) bore to the total system mileage. The State court held it improper to 
include the other companies on the ground that they had no connection with the 
rest of the system, but the inclusion of the Southern Railway of Kentucky was 
allowed. Held, that the Southern Railway of Kentucky should not have been 
valued by adding in the entire system since it had earned no income for the years 
in question. An earlier stage of the case is noted in (1925) 38 Harv. L. Rev. 531. 

But does not the possibility of earnings in the future add an element of value to 
the “bare bones”? In Bass, Ratcliff & Gretton, Ltd. v. State Tax Comm., supra 
note 19, the corporation had earned no income within the state during the tax year, 
yet an excise tax measured by income apportioned to the state under the unit rule 
was allowed. A salient difference between the two is that the Southern Railway 
case involved the taxation of a subsidiary, whose lines were wholly within the state, 
by adding to it the parent organization whose lines were wholly outside the state. 
Ordinarily it would seem that in such a situation the subsidiary can easily be valued 
apart from the parent, since any added value arising from its connection with the 
parent will appear in its own valuation. But it would seem more difficult to argue 
this in a situation where the subsidiary cannot be valued accurately, as here, where 
it has earned no income, or where the market value of its securities cannot possibly 
be the true valuation, because they are all held by the parent, or for some other 
reason. 

27 In People v. Gilchrist, 244 N. Y. 114, 155 N. E. 68 (1926), a parent manu- 
facturing corporation sold cars to its subsidiary at such a figure that the subsidiary 
engaged solely in selling could not make a profit. A franchise tax on the sub- 
sidiary was assessed by taking such-a proportion of the combined net income of the 
parent and its subsidiaries a3 the total determinative assets of the corporation bore 
to that portion of the assets allocated to New York. The question here is not so 
much one of the unit rule as one of when the “ corporate fiction” is to be disre- 
garded. See Ballantine, Separate Entity of Parent and Subsidiary Corporations 
(1925) 14 Catrr. L. Rev. 12. 
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applied wherever it fairly appears that the value of property within the 
state is increased because of its connection in the conduct of a business 
with property outside. 





Wuat CoNsTITUTES A CASE OR CONTROVERSY WITHIN THE MEAN- 
ING OF ArtTICLE III or THE ConstTITUTION. — The Supreme and in- 
ferior courts of our federal system have with rigidity refused to act 
unless a case or controversy? in which the judicial power * could be 
exercised was presented.* Collusive suits,* moot cases,° advisory func- 





1 It has been said that these words are used synonymously, and the change was 
effected for style. See King v. McLean Asylum, 64 Fed. 331, 336 (C. C. A. 1st, 
1894). Another explanation is that “ controversies ” was intended to apply only to 
civil suits but “cases” had a wider application so as to include criminal proceed- 
ings ‘es well. See In re Pac. R. R. Comm’rs, 32 Fed. 241, 255 (C. C. N. D. Cal. 
1887). 

2 U. S. Const., Art. ITI, $1, provides that, “the judicial Power of the United 
States shall be vested in one supreme Court, and in such inferior Courts as the 
Congress may from time to time ordain and establish.” Sec. 2 provides that, 
“ the judicial Power shall extend to all Cases in Law and Equity arising under this 
Constitution . . . ;—to all Cases affecting Ambassadors . . . ;—to all cases of 
admiralty and maritime Jurisdiction; to Controversies to which the United 
States shall be a Party; to Controversies between two or more States; ...” The 
framers of the Constitution probably did not purport to expound any new and 
original conception by using the words “ judicial power” but meant to embody 
therein the meaning which past experience had for them affixed to the term. See 
Gordon v. United States, 117 U. S. 697, 706 (1864) ; Frankfurter and Landis, Power 
of Congress over Procedure in Criminal Contempts in “Inferior” Federal Courts 
(1924) 37 Harv. L. Rev. 1010, 1017; THaver, Lecat Essays (1908) 43. Various 
attempts have been made by text-writers to define judicial power in conformity 
with the adjudicated cases. See 1 Appott, Unitrep States Practice (3d ed. 1877) 
22; Mrtter, Lectures ON THE CONSTITUTION (1891) 314; 1 Rose, CopE oF FEDERAL 
ProcepuRE (1907) §2(a); Lonc, Feperat Courts (3d ed. 1917) 23; WILLIAMs, 
FEDERAL PRACTICE (2d ed. 1927) 23. 

8 This discussion is limited to courts created under Art. III of the Constitution. 
The requirements of that Article do not extend to courts created under any other 
authority, such as the authority given to Congress over the District of Columbia in 
Art. I, §8(17). In re Vidal, 179 U. S. 126 (1900); Wallace v. Adams, 204 U. S. 
415 (1907); Keller v. Potomac Elec. Power Co., 261 U. S. 428 (1923). 

4 Lord v. Veazie, 8 How. 251 (1850), is an example. 

5 Singer Mfg. Co. v. Wright, 141 U. S. 696 (1891) (suit to restrain collection of 
taxes which were paid pending appeal) ; Mills v. Green, 159 U. S. 651 (1895) (suit 
to be registered as voter at election which had already been held); Commercial 
Cable Co. v. Burleson, 250 U. S. 360 (1919) (suit to restrain taking of cable lines 
which had been returned at time of appeal) ; Dakota Coal Co. v. Fraser, 267 Fed. 
130 (C. C. A. 8th, 1920) (suit for coal mines which had already been returned to 
owner) ; United States v. Alaska Steamship Co., 253 U. S. 113 (1920) (subsequent 
legislation repealed statute which was contested as unconstitutional). The ground 
for declining this jurisdiction is not that these are not “ cases” or “ controversies,” 
but rather the common law principle that courts do not propound law in thesi. 
See Atherton Mills v. Johnson, 259 U. S. 13 (1922). It has been suggested that 
these suits would not come within Art. III because that Article is satisfied if there 
was at one time a case or controversy. See (1921) 34 Harv. L. Rev. 416, 417. 
This reasoning would seem to be unsound, for it is at the time of adjudication that 
the judicial power is exercised. The reason that the courts do not place their 
decision on the ground of a conflict with the Constitution is that the court will not, 
without necessity, pass on a constitutional point. If there were no common law 
rule, the jurisdiction in these cases would doubtless be denied under Art. III. 
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tions * and political questions’ are all without the scope of the ju- 
dicial power. Beyond these situations the principles are not so clearly 
defined. 

The first essential of a case or controversy is that there be interested 
parties ® asserting adverse ® claims. While this requirement is strin- 
gently adhered to in actions at law there has been a decided relaxation in 
equity suits. Injunctions have frequently been allowed restraining the 
enforcement of statutes before any attempt to do so had been made.*° 
The familiar principle that equity exercises a preventive jurisdiction ** 
has doubtless aided the courts in overriding the difficulty that the main 
purpose of the suit was to secure a declaration as to the constitutionality 
of the statute, a result which cannot be accomplished directly without 
a purported adverse party. It is significant that when these suits have 
been entertained, the statute has generally been found to be unconstitu- 
tional. While the result may be justified as an expedient avoidance of 
the hardship resulting from a rule compelling a party, in order to test the 
validity of a statute, to violate it and run the risk of prosecution,’* 





6 Pelham v. Rose, 9 Wall. 103 (1869); United States v. Evans, 213 U. S. 207 
(1909). See 2 Story, COMMENTARIES ON THE CONSTITUTION (5th ed. 1891) § 1571. 
A provision for advisory opinions was introduced in the Constitutional Convention 
but was lost in the committee on detail. See 5 Extior, DEBATES (1866) 445. 
President Washington asked the opinion of the justices on certain questions con- 
cerning the neutral status of the United States, but they refused to answer on the 
ground that it would not be a proper exercise of the judicial power. See 5 
MarsHALL, Lire OF WASHINGTON (1807) 441. For a criticism of state constitutions 
providing for such advisory opinions see ELLINGwoop, DEPARTMENTAL COOPERA- 
TION IN STATE GOVERNMENT (1918). 

7 Luther v. Borden, 7 How. 1 (1849); State of Georgia v. Stanton, 6 Wall. 56 
(1867); Pac. States Tel. Co. v. Oregon, 223 U. S. 118 (1912) ; Mountain Timber 
Co. v. Washington, 243 U. S. 219 (1917). See Finkelstein, Judicial Self-Limitation 
(1924) 37 Harv. L. Rev. 338; Weston, Political Questions (1925) 38 ibid. 296; 
Finkelstein, Further Notes on Judicial Self-Limitation (1925) 39 ibid. 221. 

8 Giles v. Little, 134 U. S. 645 (1890) ; Tyler v. Judges of Court of Registration, 
179 U. S. 405 (1900) ; Louisville & Nashville R. R. v. Finn, 235 U. S. 610 (1915) ; 
Hendrick v. Maryland, 235 U. S. 610 (1915); Fairchild v. Hughes, 258 U. S. 126 
(1922) ; Texas v. I. C. C., 258 U. S. 158 (1922). The interest must be personal and 
not merely official. Smith v. Indiana, 191 U. S. 138 (1903) ; Braxton County Court 
v. West Virginia, 208 U. S. 192 (1908) ; Marshall v. Dye, 231 U. S. 250 (1913) ; 
Pe v. Mellon, 262 U.S. 447 (1923); Florida v. Mellon, 273 U. S. 12 

1927). 

9 Williams v. Hagood, 98 U.S. 72 (1878); In re Allen, 19 Fed. 809 (E. D. N. Y. 
1883); Marye v. Parsons, 114 U. S. 325 (1884); South Spring Hill Gold Mining 
Co. v. Amador Medean Gold Mining Co., 145 U. §. 300 (1892); Pac. Steam 
Whaling Co. v. United States, 187 U.S. 447 (1903). 

10 Ex parte Young, 209 U. S. 123 (1908) ; Truax v. Raich, 239 U. S. 33 (1915) ; 
McFarland v. Am. Sugar Co., 241 U. S. 79 (1916); Greene v. Louisville & Inter- 
urban R. R., 244 U. S. 499 (1917); Adams v. Tanner, 244 U. S. 590 (1017); 
Terrace v. Thompson, 263 U. S. 197 (1923); Pierce v. Society of Sisters, 268 U. S. 
510 (1925); Village of Euclid v. Ambler Realty Co., 272 U. S. 365 (1926). The 
case, however, must not be too patently a test case. Cf. Wathen v. Jackson Oil 
Co., 235 U. S. 635 (1915) ; California v. San Pablo & Tulare R. R., 149 U. S. 308 
(1893) ; New Jersey v. Sargent, 269 U. S. 328 (1926); Williams v. Hagood, supra 
note 9. See the dissenting opinion of Brandeis, J., in Pennsylvania v. West Virginia, 
262 U.S. 553, 605 (1923). 

11 See 1 Pomeroy, Equity JuRISPRUDENCE (3d ed. 1905) § 112. 

12 See Terrace v. Thompson, supra note 10, at 216; Truax v. Raich, supra note 
10, at 39; Pierce v. Society of Sisters, supra note 10, at 535. This is of course one 
of the chief arguments advanced in favor of the declaratory judgment. See Bor- 
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the distinction between such suits and test cases, over which jurisdiction 
is expressly disclaimed, is rather dim.’* The assertion in the recent case 
of Liberty Warehouse Co. v. Grannis ** that a suit under a declaratory 
judgment act does not present a case or controversy seems, however, to 
be out of line with the tendency of the foregoing decisions. The dispute 
between the parties was real and the judgment if given would be binding 
on the parties as to the rights litigated.° The court was doubtless in- 
fluenced by the fact that no execution could be ordered on such a judg- 
ment. While it is essential that the court be able to determine effectively 
the rights of the litigants,** and that its finding be final,’’ if these ele- 





chard, The Uniform Act on Declaratory Judgments. (1921) 34 Harv. L. Rev. 697; 
Cooper, Locking the Stable Door Before the Horse is Stolen (1922) 16 Int. L. Rev. 
436. 

13 Cf. United States v. Evans, supra note 6; Muskrat v. United States, 219 
U. S. 346 (1911) ; Chicago & Grand Trunk Ry. v. Wellman, 143 U. S. 339 (1802). 

14 273 U. S. 7o (1927). A Kentucky statute was passed imposing certain 
onerous burdens on warehousemen. The plaintiff, a warehouse corporation, brought 
an action against a commonwealth attorney in a federal court alleging that the 
statute was unconstitutional. The Kentucky declaratory judgment act provided 
that the court could make a binding declaration of rights where an actual contro- 
versy exists whether relief was asked for or not. Ky. Acts 1922, c. 83. The lower 
court sustained the defendant’s demurrer to the bill and the plaintiff appealed to 
the Supreme Court. Held, that the conformity act did not apply to this statute, 
and that the federal courts had no jurisdiction anyway, since there was no “ case ” 
or “controversy ” within the meaning of Art. III. Dismissed for lack of juris- 
diction. For criticisms of this decision see (1927) 40 Harv. L. Rev. 903; (1927) 
25 Micu. L. Rev. 529; (1927) 36 YALE L. J. 845. 

15 The Kentucky statute provided that the judgment should be binding and 
such a judgment, unlike an advisory opinion, would be a precedent. 

16 Luce v. Registrar of Property, 20 F.(2d) 115 (C. C. A. 1st, 1927). A statute 
provided that issues of law or fact upon title or rights in land were to be settled by 
declaratory actions in tribunals of justice, and that such suit was to be instituted 
if the registrar refused to record an offered deed. The plaintiff presented a deed 
for record which was refused, and instead of resorting to a court to secure a 
declaration of his rights under the deed he appealed directly to the Supreme Court 
of Porto Rico, requesting that the registrar be required to record his deed. From 
a judgment in favor of the registrar the plaintiff appealed. Held, that the rights 
of the parties were not determined by the registrar who was not acting in a 
judicial capacity. Dismissed for lack of jurisdiction. 

In Muskrat v. United States, supra note 13, an act of Congress gave Muskrat, an 
Indian allottee, the power to institute a suit against the United States to test the 
constitutionality of a previous statute which decreased the amount of land of each 
allottee and prohibited the alienation of the land. The act conferred jurisdiction on 
the Court of Claims to hear the case and to determine the validity of the statutes, 
and provided an appeal to the Supreme Court. The Court declined jurisdiction on 
the ground that there was no controversy since there were no adverse interests, but 
it also said, ‘“‘ The whole purpose of the law is to determine the constitutional valid- 
ity of this class of legislation ...in a proceeding concerning which the only 
judgment required is to settle the doubtful character of the legislation in question. 4 
The court here could not give any judgment as to the rights of the parties in the 
land, since no judgment beyond what the act authorizes can be given when juris- 
diction is specially conferred by statute. United States v. Union Pac. R. R., 98 
U. S. 569 (1878). 

17 There is a long line of authority in accord with this principle. Hayburn’s 
Case, 2 Dall. 409 (1792); United States v. Ferreira, 13 How. 40 (1951) ; Gordon 
v. United States, 117 U. s. 607 (1864); Ex parte Gans, 17 Fed. 471 (E. D. Mo. 
1883); Im re Sanborn, 148 U. S. 222 ’(1893) ; Ex parte Riebeling, 70 Fed. 310 
(W. D. Texas 1895) ; United States v. Queen, 105 Fed. 269 (E. D. Penn. 1900). 
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ments are present, an award of execution would seem to be of little 
moment.*® 

In passing on new situations the courts have been influenced by their 
preconceptions as to the necessity for keeping the three governmental 
divisions separate, the rule that a constitutional question will not be de- 
cided unless necessary,’® and the notion that courts are forums for dis- 
putes rather than oracles of abstract declarations. Where there is no 
question of separation of powers the courts are rather reluctant to de- 
cline jurisdiction. This tendency is especially marked when the court 
is not called upon to pass on the constitutionality of a statute.2° Thus 
the desire for international comity has been held a sufficient interest to 
allow the United States to contest the right of a corporation to money 
awarded it by a board of arbitration and paid by a foreign government.** 
And even where the question of separation of powers was involved, but 
the possibility of conflict was slight, e.g., where a court is authorized by 
a legislature to aid its bodies in effectuating thir objects,?* the courts 
have assumed jurisdiction. . 

When, however, a court feels there is a real possibility of conflict it is 
apt to decline jurisdiction.** In the recent case of Reed v. County Com- 
missioners ** the court, undoubtedly influenced by this consideration, 





It is sufficient that the judgment of the court be made the final and indisputable 
basis of action by another department of government. Thus where a statute pro- 
vided an appeal from the decision of a patent commissioner, and made the de- 
cision in such appeal binding upon the patent commissioner it was held that the 
statute was constitutional as imposing a judicial duty on the court. United States 
v. Duell, 172 U. S. 576 (1899). But a similar statute which did not provide 
that the decision of the court should be obligatory on the commissioner was held 
) cir pen Postum Cereal Co. v. California Fig Nut Co., 272 U. S. 693 

1927). 

18 In re Sanborn, supra note 17, at 226. But see Gordon v. United States, 
supra note 17, at 702. 

19 See 1 CooLtey, CoNSTITUTIONAL LrmiTaTIons (8th ed. 1927) 338. 

20 Minnesota v. Hitchcock, 185 U. S. 373 (1902), where in a suit by a state 
against the Secretary of the Interior to enjoin sale of Indian lands, the United 
States was held to be a real party in interest because it held lands as trustee for 
the Indians. 

21 La Abra Silver Mining Co. v. United States, 175 U. S. 423 (1899). 

22 T. C.C. v. Brimson, 154 U.S. 447 (1894). A statute providing that the Com- 
mission could bring a suit against a witness to compel him to testify was held to be 
constitutional since such a suit would present a justiciable controversy. This de- 
cision came only after a struggle and much diversity of opinion in the lower federal 
courts. Many of the judges thought that such a suit was impossible under the 
terms of Art. III because it would make the courts a mere adjunct of an adminis- 
trative body. See the dissenting opinion of Brewer, J., 155 U.S. 1; In re Gross, 
78 Fed. 107 (C. C. E. D. La. 1807); In re McLean, 37 Fed. 648 (E. D. N. Y. 
1888) ; In re Pac. R. R. Comm’rs, supra note 1. Cf. United States v. Bell, 81 Fed. 
830 (C. C. W. D. Tenn. 1897), and R. R. Labor Board v. Robertson, 3 F.(2d) 
488 (N. D. Ill. 1925). See Lilienthal, The Power of Governmental Agencies To 
Compel Testimony (1926) 39 Harv. L. Rev. 604. 

23 The early decisions upon this point were nearly all placed on the ground of a 
departure from the theory of the separation of powers. Hayburn’s Case; United 
States v. Ferreira; Gordon v. United States; Ex parte Gans, all supra note 17. A 
very early case which did not involve any conflict with another department of 
government, but which was admittedly only a test case without any question as to 
the jurisdiction of the court being raised, is Hylton v. United States, 3 Dall. 171 


(U. S. 1706). 
24 21 F.(2d) 144 (E. D. Pa. 1927). By a Senate resolution passed during the 
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held that it was without jurisdiction to determine whether the Senate 
committee, petitioning for the delivery of ballot boxes by the defend- 
ants, was extant after the close of the Congress during which it was ap- 
pointed. The reason advanced for the decision is that any construction 
by the court upon the Senate resolution creating the committee would 
not be binding upon the Senate. But courts, in determining that the 
Senate had power to punish for contempt of a committee, have fre- 
quently decided that such committee was functioning within the terms 
of its authority.*° In the Reed case the court could readily have adjudi- 
cated the rights of the parties in accordance with its construction of the 
resolution. A subsequent Senate resolution, declaring what the true 
effect of the first resolution was, would not disturb the determined rights 
of the parties. Courts have always construed legislation and the pos- 
sibility that the legislature may later pass a statute defining the meaning 
of the first statute has never made the original action non-judicial. It is 
to be hoped that in the event of the recurrence of a similar situation a less 
doubtful view of the question will be taken by the federal courts. 





CONFLICTING GRANTS OF STREET FRANCHISES TO PUBLIC SERVICE 
Corporations. — In a recent Arkansas case it appeared that the de- 
fendant gas company had laid its mains in the streets of an unincor- 
porated town, pursuant to a grant of franchise by the state. Subse- 
quently the town was incorporated, and its council purported to grant 
an exclusive franchise to the plaintiff gas company. The entire court 
was of the opinion that, had the ordinance been properly adopted, it 
would have automatically terminated the prior franchise.t_ This conclu- 
sion raises numerous difficulties. 

Although it was early settled by the Dartmouth College case? that a 
corporate franchise vested certain rights which could not be arbitrarily 





sixty-ninth Congress a committee was appointed to investigate the means used to 
influence nominations of candidates for the Senate, with power to require the 
attendance of witnesses and production of necessary books and papers. After the 
close of that Congress this committee brought suit in equity in a federal district 
court against the commissioners of Delaware County requiring them to show 
cause why they should not deliver up certain ballot-boxes which were necessary to 
the investigation. The commissioners denied the authority of the committee to act 
on the ground that the life of the committee ceased at the end of the sixty-ninth 
Congress. Held, that the court could not determine whether or not the committee 
was - existence, since this would not be an exercise of judicial power. Bill dis- 
missed. 

25 In re Chapman, 166 U. S. 661, 669 (1897); McGrain v. Daugherty, 273 
U. S. 135 (1927). 

1 Natural Gas, etc. Corp. v. Norphlet Gas & Water Co., 2904 S. W. 52 (Ark. 
1927). The plaintiff laid mains, relying on the ordinance, and then brought suit 
in equity to enjoin the defendant from further continuing to supply gas to the 
inhabitants of the town, and to compel it to remove its mains from the streets. The 
chancellor granted the relief requested, and the defendant appealed. Held, that 
though the plaintiff’s franchise is good against the town by estoppel, the defendant 
is not bound thereby, and may set up the invalidity of the ordinance. Decree 
reversed. Three judges dissented. 

2 Trustees of Dartmouth College v. Woodward, 4 Wheat. 518 (U. S. 1819). 
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terminated,* it remained for subsequent decisions to define the nature 
and extent of those rights. The Charles River Bridge case * soon deter- 
mined that a grant of franchise will not be regarded as exclusive of 
competition unless expressly made so by its terms.® This rule, in its 
application, often leads to results not in harmony with principles of 
construction;® but its justification has been placed on the supposed 
public interest against monopolies, which was thought to be endangered 
by the doctrine of the Dartmouth College case.’ When confronted with 
the analogous question of the construction of a franchise not expressly 
limited in time, the Supreme Court adopted a different attitude. While 
its repeated reversals of state decisions holding that in such cases the 
grant is one at will or for some short period * may be justified, its holding 
that the grant is in perpetuity shows a strange slackening in its concern 
for the supposed public interest.° Since the recent decision in Ohio 
Public Service Co. v. Ohio,’® however, it can no longer be doubted that a 
grant not expressly limited must be construed as perpetual. 





3 When the Dartmouth College case came before the Supreme Court in 1810, 
the Court could not call upon the sheltering ambiguities of ‘‘ due process of law ” for 
the protection of vested rights, for the Fourteenth Amendment was not adopted 
until 1868, and it was assumed that the Fifth Amendment bound only the Federal 
Government. Cf. Calder v. Bull, 3 Dall. 386 (U. S. 1798). See Barron v. Mayor, 
etc., of Baltimore, 7 Pet. 243 (U. S. 1833). The “ex post facto laws” clause of 
Art. I, § 10, of the Constitution, was early shorn of its great possibilities, and con- 
fined in its application to criminal cases. Calder v. Bull, supra. Cf. Satterlee v. 
Matthewson, 2 Pet. 380 (U. S. 1829). The doctrine of vested rights was therefore 
infused as far as possible into the “ contract clause” of Art. I, § 10. See Corwin, 
Due Process of Law before the Civil War (1911) 24 Harv. L. REv. 366, 380; Scott, 
Education and the Dead Hand (1920) 34 Harv. L. Rev. 1, 9; 1 Cootey, ConstI- 
TUTIONAL LimiTATIONS (8th ed. 1927) 554-60, 565-66. 

Since 1868 the use of the “ contract clause” in protecting rights acquired under 
franchise has persisted, and is still usual with the Supreme Court. Northern Ohio 
Traction, etc. Co. v. Ohio, 245 U. S. 574 (1917); Ohio Public Service Co. v. 
Ohio, infra note 10. Cf. Appleby v. Delaney, 271 U. S. 403 (1926). But in Los 
Angeles v. Los Angeles Gas & Elec. Corp., 251 U.S. 32, 39 (1919), the “ due process 
clause ” was relied on. See Corwin, The Fourteenth Amendment (1909) 7 Micu. 
L. REv. 643. 

4 Proprietors of Charles River Bridge v. Proprietors of Warren Bridge, 11 Pet. 
420 (U. S. 1837). For some interesting sidelights on the history of this case see 
Hagan, The Charles River Bridge Case (1920) 8 GrorGetown L. J. (No. 3) 16. 

5 Joplin v. Southwest Mo. L. Co., 191 U. S. 150 (1903). See (1902) 16 Harv. 
L. Rev. 68; 3 Dizton, Municrpat Corporations (5th ed. 1911) § 1308; 2 WittIs- 
TON, CONTRACTS (1920) § 626. 

6 See 2 WILLISTON, loc. cit supra note 5. But see 2 Cooxey, op. cit. supra note 3, 
at 818. 

7 See 1 Cooley, op. cit. supra note 3, at 580; 1 Morawetz, Corporations (2d 
ed. 1886) § 323; Doe, A New View of the Dartmouth College Case (1892) 6 Harv. 
L. Rev. 161. See also infra note 18. 

8 Owensboro v. Owensboro Waterworks Co., 243 U. S. 166 (1917) ; Covington 
v. South Covington, etc. Ry., 246 U. S. 413 (1918) ; Northern Ohio Traction, etc. 
Co. v. Ohio, supra note 3. An earlier case showed a different tendency. Blair v. 
Chicago, 201 U. S. 400 (1906). 

® See the dissenting opinion of Day, J., in Owensboro v. Cumberland Tel. Co., 
230 U.S. 58, 76 (1913). Fora discussion of the various rules of construction which 
have been adopted by state courts, see 3 DIL1Lon, op. cit. supra note 5, §§ 2050, 
1266-68. 

10 274 U. S. 12 (1927). An incorporated village, by ordinance, granted to the 
A company a lighting franchise. The A company installed its system and was 
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While a grant of a street franchise to a public service corporation is 
usually non-exclusive in the sense that it permits of competition,’* when 
acted upon by the installation of facilities, it gives rise to rights which 
are exclusive in the sense that the /ocus occupied by such facilities may 
not be invaded against the will of the franchise holder.** A private 
person or corporation so invading it is liable in trespass.** If another 
public service corporation attempts to occupy it under a subsequent 
purported grant of governmental authority it may be enjoined at the 
suit of the prior grantee.** These principles are illustrated by cases 
involving intrusion on street railway tracks,’° interference with poles 





supplying the villagers with light when the legislature passed a statute purporting 
to subject all light and power companies to the absolute control of municipal 
authorities. Thereafter the A company assigned its business and franchises to the 
defendant, whom the state sought by guo warranto to oust from the streets. The 
supreme court of Ohio affirmed a judgment for the state, and the defendant brought 
error. Held, that the grant of franchise, not having been expressly limited in dura- 
tion, was in perpetuity, and only subject to forfeiture for cause. Judgment re- 
versed. 

11 This may be because of (1) express terms, (2) the rule of construction of the 
Charles River Bridge Case, supra note 4, (3) a constitutional limitation on the 
power of the legislature (see 1 CooLry, op. cit. supra note 3, at 580), or (4) a 
limitation on the power of a municipality effecting the grant (see note 25, infra, 
and City of Vernon v. Montgomery, 265 S. W. 188, 192 (Tex. Civ. App. 1924)). 

12 See 5 Pomeroy, Equity JurIspRUDENCE (2d ed. 1919) $2017. It has been 
said that “the right to occupy the streets with gas mains is a franchise, the actual 
occupation of them in that way is the acquisition of an easement.” Consolidated 
Gas Co. v. Baltimore, ror Md. 541, 546, 61 Atl. 532, 534 (1905). This distinction 
seems sound. It may be suggested that the protection which has been extended to 
franchises in their contractual aspect has given rise to property rights, protected 
in their turn by the “ due process” clause. See supra note 3; 2 Extiott, Roaps 
AND STREETS (4th ed. 1926) § 1050. 

Though it may be said that the easement vests only upon actual occupation of 
the soil as the works are laid or constructed, a grant of franchise to construct them 
over a large territory is accepted and becomes binding as a whole, as soon as the 
work is begun. Russell v. Sebastian, 233 U. S. 195 (1914) ; Postal Tel. Cable Co. 
v. R. R. Comm., 254 Pac. 258 (Cal. 1927). 

18 Frontier Tel. Co. v. Hepp, 66 Misc. 265, 121 N. Y. Supp. 460 (1910). The 
rule as to excavations by a municipality, its agents or contractors, is one of non- 
liability except for unnecessary and negligent damage to the property of street 
franchise holders, at least where the excavations are made in the carrying on of a 
governmental function. Portland Gas & Coke Co. v. Giebisch, 84 Ore. 632, 165 
Pac. 1004 (1917); L. R. A. 1917E 1094. The same rule holds for the dredging of 
navigable waters. The No. 6, 241 Fed. 69 (C. C. A. 2d, 1917). But a private 
person or corporation is absolutely liable, though acting under franchise, for injury 
to the pipes or mains of a public service corporation, caused by subsidence of soil 
due to excavations. New York Steam Co. v. Foundation Co., 195 N. Y. 43, 87 
N. E. 765 (1909) ; Edison Illuminating Co. v. Misch, 200 Mich. 114, 166 N. W. 944 
(1918). Whether or not another public service corporation is so liable is question- 
able. See Western Union Tel. Co. v. Elec., etc. Co., 178 N. Y. 325, 334, 70 N. E. 
866, 869 (1904), in which equitable relief was denied in such a case, with a strong 
dissent. See infra note 15. 

14 See infra notes 15-17. 

15 A municipal ordinance, purporting arbitrarily to grant to one street railway 
company the right to use the tracks of another, is void. Commonwealth v. 
Uwchlan Street Ry., 203 Pa. 608, 53 Atl. 513 (1902). In order to justify such 
action under the power of eminent domain, there must be compelling public neces- 
sity and provision for compensation. Lincoln Traction Co. v. Omaha, L. & B. Ry., 
108 Neb. 154, 187 N. W. 790 (1922); (1924) 28 A. L. R. 969. Cf. Tulsa Street 
Ry. v. Okla, Union Ry., 76 Okla. 102, 184 Pac. 71 (1919). 
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and wires of telephone and telegraph companies,’* and the somewhat 
doubtful matter of interfering electric currents.*’ 

Constitutional and statutory provisions, carried into grants by con- 
struction, often reserve to the legislature the power to alter, amend or re- 
peal corporate chafters.‘® While the legislature is thus enabled to dis- 
solve the corporation at will, it still may not arbitrarily deprive the 
company of its franchise right to the use of the public property ** and of 
other property rights.2° Where there is an express reservation of power 
to revoke franchises, however, it is probable that all franchise rights will 
be held revocable at the will of the legislature.2* When a municipality 
attempts to grant, revoke or regulate franchises several additional fea- 





16 The subsequent grantee of a street railway, telephone, or lighting franchise 
may be enjoined from stringing its wires on the poles of a prior grantee: Edison 
Elec. Co. v. Citizens’ Elec. Co., 235 Pa. 492, 84 Atl. 438 (1912); Western Union 
Tel. Co. v. Los Angeles Elec., etc. Co., 76 Fed. 178 (C. C. S. D. Cal. 1896) ; or so 
close as to interfere with repairs and cause danger of a short circuit. Birmingham 
Traction Co. v. So. Bell Tel. & Tel. Co., 119 Ala. 144, 24 So. 731 (1898); Rutland, 
etc. Co. v. Marble City, etc. Co., 65 Vt. 377, 26 Atl. 635 (1893); (1803) 7 Harv. 
L. Rev. 184; N. W. Tel. Exch. Co. v. Twin City Tel. Co., 89 Minn. 495, 95 N. W. 
460 (1903). Cf. Tri-County, etc. Co. v. Bridgewater, etc. Co., 40 S. D. 410, 167 
N. W. sor (1918). See 1 Joyce, Exectric Law (2d ed. 1907) §372a; 2 ibid. 
§§ s10a-17. 

17 The prior occupant has been allowed to recover damages solely on the 
ground that its system was interfered with. Cumberland Tel. & Tel. Co. v. United 
Elec. Ry., 93 Tenn. 492, 29 S. W. 104 (1894). Contra: Cumberland Tel. & Tel. 
Co. v. United Elec. Ry., 42 Fed. 273 (C. C. M. D. Tenn. 1890), in which the 
principle of Fletcher v. Rylands, L. R. 3 H. L. 330 (1868) was argued, but held not 
applicable. The present tendency seems to be toward.a rule of non-liability in the 
absence of negligence. Phillipay v. Pac. P. & L. Co., 120 Wash. 581, 207 Pac. 957 
(1922) ; 2 Joyce, op. cit. supra note 16, § 510; (1923) 23 A. L. R. 1257. But if the 
facilities of the subsequent occupant are not up to the standards of efficiency of 
the time, their use may be enjoined. Yamhill County Mut. Tel. Co. v. Yamhill 
Elec. Co., 111 Ore. 57, 224 Pac. 1081 (1924). 

18 See (1927) 40 Harv. L. Rev. 891, n. 4. The Arkansas Constitution (Art. 
XII, §6) provides that “ The General Assembly shall have” this power. Similar 
provisions are found in Const. Onto, Art. I, § 2; Const. New Jersey, Art. IV, § 7 
(11); Inv. Rev. Stat. (Canirz, 1927) c. 32, § 146; Cat. Crv. Cope (Kerr, 1920) 
§ 404. Some are couched in more general terms. See Const. N. Y., Art. VIII, § 1; 
Const. Texas, Art. I, §17. These provisions were intended to counteract dangers 
seen in the doctrine of the Dartmouth College case. See Lord v. Equitable Life 
Assurance Soc., 194 N. Y. 212, 221, 87 N. E. 443, 446 (1909). 

19 People v. O’Brien, 111 N. Y. 1, 18 N. E. 692 (1888); Detroit v. Detroit & 
Howell Plank Road Co., 43 Mich. 140, 5 N. W. 275. See Lord v. Equitable Life 
Assurance Soc., supra note 18, at 226, 87 N. E. at 448; Russel v. Sebastian, supra 
Foe 12; Bohl v. Schenectady, 128 Misc. 863, 866-67, 220 N. Y. Supp. 340, 352 

1927). 

20 Though the reservation of power obviates any difficulty under the Dart- 
mouth College case, as to impairment of the obligation of contract, other constitu- 
tional guarantees subsist. See People v. O’Brien, supra note 19, at 36, 18 N. E. 
at 697; Mayor, etc., of Houston v. Houston Street Ry., 83 Tex. 548, 558, or S. W. 
127, 131 (1892); (1927) 40 Harv. L. Rev. 891, 892. Rights acquired under 
a franchise may outlast the corporate life of the grantee. People v. O’Brien, supra. 
They are freely transferable, in the absence of express provision to the contrary, 
even against the will of the municipality which effected the grant. South Pasadena 
v. Pasadena Land & Water Co., 152 Cal. 579, 93 Pac. 490 (1908). 

21 Wilmington City Ry. v. Wilmington & B. S. Ry., 46 Atl. 12 (Del. 1900). 
But cf. Mayor, etc., of Houston v. Houston Street Ry., supra note 20. Of the con- 
stitutional and statutory reservations cited in note 18, supra, only those of the 
Michigan and, semble, of the Texas constitutions are of this type. 
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tures must be considered. While the power of dispensing franchises, 
conceived as solely that of the legislature,?? may be exercised through 
the medium of municipal bodies,** their authority is only such as has 
been expressly or by necessary implication conferred upon them.** Thus 
it is well settled that a municipality may not grant exclusive franchises 
unless expressly authorized to do so.2> Once a grant is properly made, 
it is equivalent to that of the legislature,** and is subject only to such 
municipal control as is expressly reserved in the grant,’ or is delegated 
by the legislature.** And the existence in the legislature of a reserved 
power does not give a municipal council such power.*® 





22 Joyce, FRANCHISES (1909) § 132; 4 McQuiLiin, MunicipaL CorPorRATIONS 
(1912) § 1623; 5 Cook, op. cit. supra note 7, § 913. As to the distribution of this 
power between the Federal and state governments see Postal Tel. Cable Co. v. R. R. 
Comm., supra note 12; Joyce, op. cit. supra, §§ 127, 129, 131. 

23 The better view seems to be, that the acts of such bodies are only mechanical 
operations prescribed as conditions precedent to the vesting of grants previously 
made by the legislature. See Grand Trunk Ry. v. South Bend, 227 U. S. 544, 555 
(1913) ; Joyce, op. cit. supra note 22, § 147; 1 COOLEY, op. cit. supra note 3, at 561- 
63. But see Hunter v. Pittsburg, 207 U. S. 161, 178 (1907). It is becoming more 
common to delegate these functions to commissions. See 4 McQuIttin, op. cit. 
supra note 22, § 16109. 

24 Where a municipality passes an ordinance, which, if valid, would impair 
franchise rights protected by the Constitution, but which is in fact outside the 
power delegated to it, there is no basis for federal jurisdiction. Lynchburg Traction 
& L. Co. v. Lynchburg, 16 F.(2d) 763 (C. C. A. 4th, 1927). Cf. Dayton v. City 
Ry., 16 F.(2d) gor (C. C. A. 6th, 1926). See Isseks, Jurisdiction of the Lower 
Federal Courts to Enjoin Unauthorized Action of State Officials (1927) 40 Harv. 
L. Rev. 969. Delegations of franchise dispensing powers have been strictly con- 
strued. There have been varying decisions on the question whether a general dele- 
gation of power to “regulate the use of streets” gives power to effect grants of 
street franchises. See 4 McQuimttin, op. cit. supra note 22, § 1625; 5 Cook, op. 
cit. supra note 7, § 4398, n. 1. Cf. Richards v. City of Portland, 255 Pac. 326 
(Ore. 1927). 

25 Clarksburg Elec. L. Cu. v. Clarksburg, 47 W. Va. 739, 35 S. E. 994 (1900) ; 
3 Ditton, op. cit. supra note 5, §§ 1215-19; 2 ELLiort, op. cit. supra note 12, 
§ 1048. 

26 See supra note 18. This is borne out by the fact that a state may, with the 
consent of the grantee of a franchise, abrogate rights reserved to the municipality. 
Tonopah Sewer & Drainage Co. v. Nye County, 254 Pac. 696 (Nev. 1927); Il. 
Commerce Comm. v. Omphghent Township, 156 N. E. 766 (Ill. 1927). And it 
may make new grants without the consent of the municipality. Joyce, op. cit. 
supra note 22, § 141. 

27 As in Sac City v. Iowa Light, Heat & Power Co., 214 N. W. 571 (Iowa 
1927). Such reservations are construed in favor of the municipality. Chicago City 
Ry. v. Chicago, 323 Ill. 246, 154 N. E. 112 (1926). But a forfeiture cannot be 
enforced for a slight and immaterial breach of condition. Bohl v. Schenectady, 
supra note 19. 

28 An Arkansas statute, (Gen. Acts (1919) 571) not considered by the court in 
the principal case, provides that all grants of franchise thereafter made shall be con- 
strued as indeterminate, “ and shall continue in force until such time as the munici- 
pality shall exercise its right to purchase ... ,” as provided in § 16, which pre- 
scribes certain conditions, including the giving of a year’s notice. This is a fairly 
common type of statute. See 4 McQumLiin, op. cit. supra note 22, § 1619. 

29 Northern Ohio Traction, etc. Co. v. Ohio, supra note 3; Hudson Tel. Co. v. 
Jersey City, 49 N. J. L. 303, 8 Atl. 123 (1887); Internat. Ry. v. Schwab, 129 Misc. 
428, 221 N. Y. Supp. 384 (1927). See dissenting opinion of Jones, J., in State v. 
Northern Ohio Traction, etc. Co., 93 Ohio St. 466, 469, 114 N. E. 53 (1015), rev'd, 
Northern Ohio Traction, etc. Co. v. Ohio, supra note 3. 

But a municipality may, in the exercise of the police power, which is always 
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In view of the accepted doctrines of the Dartmouth College case and 
the Ohio Public Service case, a legislature, in the absence of a reserved 
power, may not deprive a prior grantee of its street franchise. Even if 
there is such a power a municipality may not take advantage of it. 
Since no direct revocation could be effected, any attempt to do so by an 
inconsistent grant, as in the Arkansas case, must necessarily fail.*° 





THE ADMISSIBILITY IN EVIDENCE OF A Prior CONVICTION IN A SuB- 
SEQUENT Civit Suit. — A conviction, when offered in a civil action be- 
tween the criminal defendant and a stranger, is admittedly not res 
judicata as to the facts upon which it is founded.’ By the prevailing 
view it is not admissible even as persuasive evidence in the later action.” 
Such a rule of exclusion, preventing the consideration of a relevant fact, 
which is usually of high probative value,® and oftentimes is the only 
evidence available,* should have some real justification to warrant its 
existence. 

Several situations must be differentiated from that under discussion. 
It is well settled that a prior conviction rendered upon a plea of guilty 
is admissible.’ But that merely rests within the hearsay exception re- 





impliedly delegated to it, compel a franchise holder to remove or re-locate its 
facilities at its own expense if the public convenience requires, as in the case of 
street improvements. Chicago City Ry. v. Chicago, supra note 27; Necaro Co. v. 
Eighth Ave. R. R., 220 App. Div. 144, 221 N. Y. Supp. 276 (1927). 

30 See City of Vernon v. Montgomery, supra note 11. Cf. People v. Hudson 
River Connecting R. R., 228 N. Y. 203, 224, 225, 126 N. E. 801, 808 (1920), 
certiorari denied, 254 U. S. 631 (1920). 

1 Picatacci v. Palermo, 3 La. App. 465 (1926); (1908) 11 L. R. A. (N. 8.) 653, 
note. But see (1926) 35 YALE L. J. 607, where it is urged that the only requirement 
for the application of the doctrine of res judicata, where there is identity of issue, 
should be that the one against whom the former judgment is invoked was a party, 
or privy to it. See also Cox, Res Adjudicata: Who Entitled to Plead (1923) 9 VA. 
L. Rec. (N. s.) 241, 253. And see the dissenting opinion of Thomson, J., in Cam- 
marano v. Gimino, 234 Ill. App. 556, 563 (1924). Cf. Chantangco v. Abaroa, 218 
U. S. 476 (1910) (conclusiveness of acquittal under Philippine law). 

In an equity proceeding by the United States to set aside a naturalization certifi- 
cate, a divorce decree granted to the wife of the defendant because of his adultery 
was held conclusive of the fact that the defendant did not possess the requisite 
qualification of good moral character. United States v. Wexler, 8 F.(2d) 880 
(E. D. N. Y. 1925). 

2 Sklebar v. Downey, 285 S. W. 148 (Mo. App. 1926); 2 FREEMAN, JupG- 
MENTS (5th ed. 1925) § 653; (1924) 31 A. L. R. 261, 262, note. In a civil action for 
assault the defendant’s conviction is not admissible. Cammarano v. Gimino, 234 
Til. App. 556 (1924); Doyle v. Gore, 15 Mont. 212, 38 Pac. 939 (1895). But see 
Picatacci v. Palermo, supra note 1. Cf. Bankston v. Folks, 38 La. Ann. 267 (1886) 
(prior acquittal may be admitted, semble). In an action for conversion the de- 
fendant’s conviction of larceny has been held inadmissible. Interstate Dry Goods 
Stores v. Williamson, 91 W. Va. 156, 112 S. E. 301 (1922). 

3 See Chafee, Progress of the Law-Evidence (1922) 35 Harv. L. REv. 302, 440. 

4 This seems to have been the situation in O’Toole v. O’Toole, 134 L. T. R. 542 
(1926). A wife there was suing for divorce on the ground of adultery. The hus- 
band had been convicted of perjury for falsely swearing that he had not had inter- 
course with a woman, who could not be later traced. The record of conviction was 
held admissible in the divorce suit as prima facie evidence of the respondent’s 
adultery. 

5 Stewart v. Stewart, 93 N. J. Eq. 1, 114 Atl. 851 (1921); Ann. Cas. 1917E 
I109, note. 





242 HARVARD LAW REVIEW 


ceiving extra-judicial admissions in evidence. If the fact in issue is 
whether a conviction has been rendered, the judgment record itself is, 
of course, admissible. If the original proceeding is in rem, the adjudi- 
cation as to title or status is conclusive as to the entire world.’ But here 
also the decree is inadmissible if offered as evidence of the truth of the 
facts upon which it is based.* If the state is a party to the civil action, 
the ordinary rule of res judicata governing subsequent actions between 
the same parties may apply.° | 

In the Estate of Crippen © marked the inauguration of a recent tend- 
ency in the English courts to admit a prior conviction as prima facie 
evidence against the original defendant in a civil suit between him and a 
stranger.1t And while the American courts have clung tenaciously to 
the orthodox rule,’” a recent New Jersey case ** marks a departure. The 
court granted a divorce where the only evidence produced was a con- 
viction of adultery. The action was uncontested,’* but that should not 
lessen the force of the decision, for it is generally accepted that the in- 





6 Lewis v. State Board of Medical Examiners, 23 Ga. App. 647, 99 S. E. 147 
(1919). Cf. Hannaford v. Charles River Trust Co., 241 Mass. 196, 134 N. E. 795 
(1922). See also (1922) 36 Harv. L. Rev. 107. 

7 3 FREEMAN, JUDGMENTS $§ 1524, 1534. 

8 Colvin v. Jones, 194 Mich. 670, 161 N. W. 847 (1017); Brigham v. Fayer- 
weather, 140 Mass. 411, 5 N. E. 265 (1886); 3 FREEMAN, JUDGMENTS § 1524. But 
cf. Broadway Cent. Securities Corp. v. Buchanan Restaurant Co., 218 App. Div. 
504, 218 N. Y. Supp. 539 (1926) ; (1927) 40 Harv. L. REv. goo. 

® Coffey v. United States, 116 U. S. 436 (1886) (acquittal held conclusive). A 
prior conviction is sometimes held to be prima facie evidence only. Webbs v. State, 
4 Cold. 199 (Tenn. 1867). And see 2 FREEMAN, JUDGMENTS §§ 656, 657; 2 BLACK, 
JupcmMeEnts (2d ed. 1902) § 520. 

Although the state and the accused are, strictly, the only parties to the criminal 
action, it has been suggested that any member of the public bears such “ privity ” to 
the state as to entitle him to use the criminal judgment against the defendant. See 
Maybee v. Avery, infra note 12, at 354; 5 Marcapre, ExpLicaTion pu Cope Napo- 
LEON (1859) 192, 193. Cf. Sheibley v. Fales, infra note 12. And in divorce cases, 
where the state is supposed to be represented, it is urged that a prior conviction 
should come in because both parties to the criminal case are parties to the civil. 
2 BisHop, MARRIAGE AND Divorce (6th ed. 1881) § 638. But if the state is repre- 
sented it is as defensor vinculi, and evidence of a ground for divorce could not be 
said to be offered in its behalf. 

10 frorr] P. 108. 

11 Partington v. Partington, [1925] P. 34; Mash v. Darley, [1914] 1 K. B. 1, 
[1914] 3 K. B. 1226; O’Toole v. O'Toole, supra note 4. 

In another recent divorce case, the respondent husband’s adultery was suffi- 
ciently shown by the production of a decree in a former suit upon which damages 
were assessed against him as co-respondent in respect of the same adultery. Little 
v. Little, [1927] P. 224. 

12 Some early cases departed from the orthodox rule. Anderson v. Anderson, 
4 Me. 100 (1826); Randall v. Randall, 4 Me. 326 (1826); Maybee v. Avery, 18 
Johns. 352 (N. Y. 1820). The last case was an action for slander in accusing the 
plaintiff of a crime. The record of the plaintiff’s conviction of the crime was 
admitted as prima facie proof, but was not conclusive, against the plaintiff. Cf. 
Sheibley v. Fales, 81 Neb. 795, 116 N. W. 1035 (1908), where a prior judgment in 
favor of a county against a defaulting officer was admitted in the latter’s libel suit 
against one who accused the officer of misappropriation. And see Picatacci v. 
Palermo, supra note 1 at 467. 

18 Tucker v. Tucker, 137 Atl. 404 (N. J. 1927). See (1927) 76 U. or Pa. L. Rev. 


97. 
1¢ A prior conviction of adultery was held admissible, although the divorce 
suit was contested, in Anderson v. Anderson, supra note 12. 
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terest of the state requires that the plaintiff in divorce actions maintain 
the full burden of proof even though the action is uncontested.1° Fur- 
thermore, it is significant that, in New Jersey, adultery, as a ground for 
divorce, must be proved beyond a reasonable doubt.'* 

The reasons usually assigned for the rule of exclusion seem wholly 
inadequate.*’ It is often said that the prior conviction is inadmissible 
because of the difference in parties, and because of the possible varia- 
tions in the rules of evidence, the degree of proof and the competency of 
witnesses.** Since it is not argued that the conviction be used except 
against the original defendant, the difference in parties seems to be of 
no material significance.’ And while the objection based on the degree 
of proof might be warranted if an acquittal was introduced as evidence 
of the facts it is based upon,”° it is clearly unsound when applied to 
convictions, If there are any differences in the rules of admissibility of 
evidence and competency of witnesses they are usually in favor of the 
accused.**_ The want of mutuality has been advanced as a further justifi- 
cation for the rule of exclusion.2* Here the judicial thought seems to be 
that a party may not introduce evidence of a conviction since his ad- 
versary could not have introduced a verdict of acquittal if such had been 
rendered.** But this loses sight of the reason for the exclusion of the 
acquittal. It is much like saying that a party’s statement may not be 
used against him because he could not have used it for his benefit if it 
had been favorable. 

The opinion rule and the hearsay rule do present obstacles to the 
admission of prior convictions.2* The jurors in the criminal case did not 





15 2 BisHoP, MARRIAGE, DivoRCE AND SEPARATION (1891) § 602. 

16 Luderitz v. Luderitz, 88 N. J. Eq. 103, 102 Atl. 661 (1917). 

17 Indeed one court which recently felt constrained to follow the weight of 
authority seemed to admit the inapplicability of the reasons advanced. Cam- 
marano v. Gimino, supra note 2, at 562. And see 2 WicMorE, EvmpENce (2d ed. 
1923) § 1346, n. 1. 

18 Interstate Dry Goods Stores v. Williamson, supra note 2. 

19 In a personal injury action against a railroad, the defendant could not intro- 
duce evidence of the conviction of third persons for causing the accident. Cham- 
berlain v. Pierson, 87 Fed. 420 (C. C. A. 4th, 1898). It has been argued, however, 
that the convictions should be just as readily admitted in such cases. See (1926) 42 
L. Q. Rev. 144. And in a libel by the United States to forfeit an automobile for 
violation of the revenue laws, a record of conviction of the owner of the car was 
recently admitted against innocent mortgagees. United States v. One Ford, 21 
F.(2d) 628 (D. Neb. 1927). But the hearsay difficulty cannot be overlooked. See 
infra notes 23, 24. 

20 Summers v. Bergner & Engel Brewing Co., 143 Pa. 114, 22 Atl. 706 (1891) ; 
(1919) 8 BritisH Rutinc Cases 168, note. 

21 In one state the defendant in a criminal case is not allowed to testify under 
oath. Ga. Cope (Michie, 1926) Penal Code § 1037(2). It has been suggested that 
a finding influenced by this rule should not be used against the criminal defendant 
in a subsequent civil action, where he may be a witness. Seaboard Air Line Ry. v. 
O’Quin, 124 Ga. 357, 52 S. E. 427 (1905). But even here the conviction should be 
admissible as prima facie evidence, for it is still of great probative value and the 
conviction is open to attack. 

22 According to 2 FREEMAN, JUDGMENTS § 654, this would seem to be the all 
sufficient reason. 

23 Tbid. And see Pober v. Sterbcow, 14 La. App. (Orleans) 164, 166 (1917). 

24 See Chafee, loc. cit supra note 3; (1926) 40 Harv. L. Rev. go9. And cf. 
Howe v. Howard, 158 Mass. 278, 33 N. E. 528 (1893) (previous assessment by a 
jury not evidence of value in condemnation proceedings). 
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observe, by immediate sense perceptions, the facts which their verdict 
attests. They listened to what witnesses said they saw or heard, and 
then drew conclusions. But the hearsay difficulty is easily surmounted 
when it is remembered that the party against whom the conviction is 
offered was present at the criminal trial and was confronted by the wit- 
nesses against him, with the right to cross-examine them.”> Although 
the judgment of conviction represents the opinion of a jury or judge, it 
is usually a reliable and trustworthy opinion formed by those acting 
under a duty imposed by law. It is not unusual in our law to allow as 
evidence the findings of those required by law to make official investiga- 
tions.” And if the developing theory, that the opinion rule excludes 
merely superfluous evidence,?* be adopted, the rule would have no 
application to this situation. It seems probable that an increasing num- 
ber of American courts will follow the now well-established English 
precedents, and admit prior convictions in subsequent civil suits. 





Quo WARRANTO AGAINST PRIVATE CoRPORATIONS. — So ancient that 
its precise nature is a matter of conjecture, the writ of guo warranto was 
early recognized as a civil remedy of the crown to test the validity of 
the exercise by others of a sovereign prerogative.’ It was later sup- 
planted by a proceeding in the form of a criminal information which in 
turn became an action substantially civil in nature.” 





25 Chafee, loc. cit. supra note 3. 

26 An example of this is a lunacy inquisition. Holliday v. Shepherd, 269 IIl. 
429, 109 N. E. 976 (1915). See Cook v. Jeffett, 169 Ark. 62, 67, 272 S. W. 873, 875 
(1925); (1920) 7 A. L. R. 568, note. 

A judgment against a defendant in a criminal prosecution under the federal 
anti-trust laws is prima facie evidence in a suit by any other party under the same 
laws. 38 STAT. 730, 731 (1914), U. S. Comp. Star. (1916) § 8835e. 

27 4 WicMoRE, EvIpENCE §§ 1917, 1918, 

1 The writ was used to test the rights of individuals, e.g., the incumbency of a 
church, and to test the powers of courts, e.g., the return of writs, the holding of 
pleas, of courts baron, and of assizes. See Darley v. The Queen, 12 Cl. & Fin. 520, 
537 (1839) ; 1 HotpswortH, History oF ENcLtisH Law (1904) 48;@ ibid. 20. The 
powers of municipal corporations were often tested in this manner. See 6 ibid. 
57, 503, 566-67; 9 ibid. 65-67. In general see State v. Ashley, 1 Ark. 279, 297, 305 
(1838); (1836) 30 Am. Dec. 44, note; Hich, Exrraorpinary Lecat REMEDIES 
(3d ed. 1896) §§ 591-601. In some few states the writ or its equivalent is still in 
use. See ibid. § 609. 

2 However a substantial fine may still be imposed. See 9 HotpswortH, op. cit. 
supra note 1, at 237; State v. Am. Univ. of Sanipractic, 140 Wash. 625, 250 Pac. 
52 (1926); State v. Kansas City College, 285 S. W. 980 (Mo. 1926); Ames v. 
Kansas, 111 U. S. 449 (1884). In most jurisdictions, however, the fine is now 
purely nominal. See Standard Oil Co. v. Missouri, 224 U. S. 270, 283 (1911). 

By (1711) 9 ANNE c. 20, the Crown officer was empowered to bring the in- 
formation at the relation of a private person who claimed an interest in an office 
or franchise. Either by the common law or by express adoption this statute has 
become the law of most of our states. Garrett v. Cowart, 149 Ga. 557, 101 S. E. 
186 (1919) ; State v. Birmingham Waterworks Co., 185 Ala. 388, 64 So. 23 (1913) ; 
Commonwealth v. Burrell, 7 Pa. 34 (1847). Contra: Brooks v. State, 3 Boyce 1, 
79 Atl. 790 (Del. 1911). 

While the use of the action is often governed by statutes, they are so general that 
the common law must be looked to for their application. A common provision is 
that the remedy shall lie, in addition to certain enumerated causes, when a corpora- 





NOTES 245 


According to the classic view quo warranto lay only to oust a cor- 
poration of a franchise,* that is, from some privilege granted by the 
crown or state.* Repeated acts in excess of corporate powers were 
sufficient to support the action.® Likewise the remedy was available 
where a corporation violated one of the fundamental conditions of its 
charter ° as, for example, by entering into a monopoly,’ transferring its 
stock to a rival corporation,*® or leasing its franchise and property in 
perpetuity.® In such situations the decree would be that the corporation 
be dissolved *° and a receiver appointed to wind up its affairs.1* In less 
serious cases the ouster might be only of a single franchise.1* The 
ouster was always from a sovereign power which the corporation had 
assumed to exercise, never from the acts complained of. The judgment 
was a judicial declaration that the corporation should not further enjoy 
certain privileges. 





tion “ exercises franchises, powers, or privileges not conferred by law.” See Inp. 
Ann. Stat. (1926) § 1218; Kan. Rev. Stat. (1923) art. 60, § 1602; Micu. Comp. 
Laws (1915) § 13,536; Onto Gen. Cope (Throckmorton, 1926) § 12,304; Pa. 
Stat. (West, 1920) § 18,352. Sometimes the statutory remedy expressly includes 
all causes of action which would have been available under either the writ or the 
information at common law. See Pa. Srat. (West, 1920) § 18,351; Kan. Rev. 
StaT. (1923) art. 60, § 1601. One statute provides that in cases of forfeiture the 
court shall enter judgment according to the principles of the common law. Mass. 
Gen. Laws (1921) c. 249, §9. In general for the form of judgment under statutes, 
see infra note 17. 

8 State v. Portage City Water Co., 107 Wis. 441, 83 N. W. 697 (1900) ; Hicu, 
op. cit. supra note 1, §§ 647, 648; 2 SPELLING, ExTRAORDINARY LEGAL REMeEpIEs (2d 
ed. 1901) §§ 1775, 18109. 

¢ Franchise to exist: Tietson v. Kay, 122 Ill. 293, 295, 13 N. E. 501 (1887); 
Memphis R. R. v. Comm’rs, 112 U. S. 609, 619 (1884). To collect tolls: Darnell 
v. State, 48 Ark. 321 (1886); State v. Old Town Bridge Co., 85 Me. 17, 26 Atl. 
047 (1892); State v. Norwalk Turnpike Co., 10 Conn. 157 (1839). To issue 
currency: People v. Utica Ins. Co., 15 Johns. 358 (N. Y. 1818). 

The right to use a trade mark is not a franchise. Hazelton Boiler Co. v. Hazel- 
ton Tripod Boiler Co., 137 Ill. 231, 28 N. E. 248 (1891). Nor is the right to have 
and maintain a market house a franchise. See Twelfth St. Market Co. v. Phila., 
etc. R. R., 142 Pa. 580, 590, 21 Atl. 989, 991 (1891). Nor is the right to furnish 
aaa light and power a franchise. State v. Water Co., 98 Me. 214, 56 Atl. 763 

1903). 

5 Commonwealth v. Commercial Bank, 28 Pa. 383 (1857); State v. Capital 
City Dairy Co., 62 Ohio St. 350, 57 N. E. 62 (1900), aff’d, Capital City Dairy Co. 
v. Ohio, 183 U. S. 238 (1902). 

6 See State v. Minn. Thresher Mfg. Co., 40 Minn. 213, 41 N. W. 1020 (1889) ; 
HicuH, op. cit. supra note 1, § 666. 

7 State v. Gamble-Robinson Fruit Co., 44 N. D. 376, 176 N. W. 103 (1919). 

8 State v. Standard Oil Co., 49 Ohio St. 137, 30 N. E. 279 (1892). 

® Eel River R. R. v. State, 155 Ind. 433, 57 N. E. 388 (1900). 

10 State v. Kirkwood Athletic Club, 121 Mo. App. 87, 97 S. W. 980 (1906) ; 
Bank of Vincennes v. State, 1 Blackf. 267 (Ind. 1823). 

11 But a judgment seizing the corporate property and credits is erroneous. 
Bank of Vincennes v. State, supra note Io. 

12 Yore v. Superior Court, 108 Cal. 431, 41 Pac. 477 (1895); People v. Utica 
Ins. Co., supra note 4. 

If the franchise had originally been granted by the Crown, the proper remedy 
was seizure under scire facias. If it were a mere usurpation of a power never 
granted, the proper remedy was ouster in quo warranto. See People v. Railroad, 
15 Wend. 113, 128 (N. Y. 1836); Regents v. Williams, 9 Gill. & J. 365, 425 (Md. 
1838) ; 9 HotpswortH, op. cit. supra note 1, at 65-67. Quo warranto is generally 
used today in both cases. But cf. Green v. St. Albans, 57 Vt. 340 (1885). 
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There has been a recent tendency to include within the term fran- 
chise any power which a corporation exercises, whether or not it is of a 
nature peculiarly within the granting powers of the state.‘* Thus the 
power to lend money,'* to amend by-laws,’* and to collect debts ** have 
been treated as franchises. A justification for this result is sometimes 
found in general statutory provisions *” although oftentimes even this is 
not present. Other courts, giving the action even wider latitude, have 
held that corporations may in the court’s discretion be ousted from any 
authority to do single prohibited acts, such as making a contract in re- 
straint of trade,’* holding stock in another company,’® or declaring an 
unlawful dividend.”® A recent Pennsylvania case ** goes still further in 
holding that the American Baseball Club of Philadelphia may be ousted 
from any authority to conduct a baseball game on Sunday in violation 
of an ancient police regulation on the statute books. The court found 
that since a public interest ?? and lack of other adequate remedy,”* 
necessary to the successful maintenance of an action in guo warranto, 





18 See Cedar Rapids Water Co. v. Cedar Rapids, 118 Iowa 234, 238, 91 N. W. 
1081, 1083 (1902); 2 Bamtey, Hapeas Corpus AND SPECIAL REMEDIES (1913) $ 346. 

14 State v. Building Ass’n, 35 Ohio St. 258 (1879). 

15 People v. Father Mathew Society, 41 Mich. 67, 1 N. W. 931 (1879). 

( 16 ener v. Plumbers Supply Ass’n, 169 Mass. 229, 47 N. E. 1002 
1897). 

17 See Inv. Ann. Stat. (1926) § 1218 (court shall give judgment ousting “ from 
franchise or corporate rights”); Mass. Gen. Laws (1921) c. 249, §10 (“from 
exercise of privileges or franchises not conferred by law”); Micu. Comp. Laws 
(1915) § 13,544 (“from corporate rights, privileges, and franchises”) ; On10 GEN. 
Cope (Throckmorton, 1926) $12,323 (“from corporate rights, privileges, and 
franchises ”) ; Pa. Star. (West, 1920) § 18,362 (“from office, franchise, privilege, 
or power”). 

If the power abused is of a public or quasi-public nature, then the abuse itself 
may be properly redressed as an encroachment on the sovereign prerogative. State 
v. City of Gadsden, 214 Ala. 66, 106 So. 229 (1925); School Dist. D. v. School 
Dist. No. 80, 112 Neb. 867, 201 N. W. 964 (1924) ; State v. Columbus, etc. Elec. 
Co., 104 Ohio St. 120, 135 N. E. 297 (1922). Contra: Government v. Binangonan, 
28 Philippine 116 (1914) ; Stultz v. State, 65 Ind. 492 (1879). 

18 State v. Portland Oil & Gas Co., 153 Ind. 483, 53 N. E: 1089 (1899) ; State 
v. Armour Packing Co., 173 Mo. 356, 73 S. W. 645 (1903). 

19 State v. Hocking Valley R. R., 31 Ohio C. C. 175. (1909). 

20 State v. Combination Oil & Gas Co., 105 Kan. 340, 182 Pac. 547 (1919). 

21 Commonwealth ex rel. Woodruff v. American Baseball Club, 138 Atl. 497 
(Pa. 1927). The Pennsylvania statute authorizes an injunction in enforcement of 
the judgment of ouster. Pa. Stat. (West, 1920) § 18,364. 

22 In the absence of a public interest quo warranto will not lie. See State v. 
Atchison, etc. Ry., 176 Mo. 687, 75 S. W. 776 (1903) (action to prevent charges 
for reconsigning shipments) ; State v. Southern Bldg. & Loan Ass’n, 132 Ala. 50, 31 
So. 375 (1902) (unauthorized by-law where no definite application was shown) ; 
People v. Dashaway Ass’n, 84 Cal. 114, 24 Pac. 277 (1890) (misapplication of 
funds by temperance society); Att’y Gen. v. Consumers’ Gas Co., 142 Mass. 417, 
8 N. E. 138 (1886) (temporary digging up of highway in front of relator’s 
premises) ; State v. Shields, 56 Ind. 521 (1877) (wrongful occupation of real 
estate). 

23 Generally a lack of other adequate remedy must be shown before quo 
warranto will lie. See Att’y Gen. v. New York, N. H. & H. R. R., 197 Mass. 194, 
83 N. E, 408 (1908) ; State v. Wilson, 30 Kan. 661, 2 Pac. 828 (1883); Stultz v. 
State, 65 Ind. 492 (1879). Cf. State v. Board of Comm’rs, 117 Kan. 151, 230 Pac. 
531 (1924). But see People v. Michigan Ass’n, 151 Mich. 452, 115 N. W. 423 
(1908) ; State v. Columbus, etc. Elec. Co., supra note 17. 
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were present, the action would lie despite objections based on its his- 
torical nature. 

The theory of the modern action seems to be that since a grant from 
the state is necessary to corporate existence, and since a corporation, 
unlike a natural person, can exercise only such powers as are included 
in the grant, therefore, when a corporation exceeds its powers, the state 
may intervene to prevent the exercise of that which it has not granted. 
The action has become a declaratory judgment delimiting corporate 
powers. It may be that a line will be drawn, as some courts have, be- 
tween the commission of a single unauthorized act, as the making of an 
illegal contract, and the assumption of a power not granted, as that to 
conduct a gambling casino.** But the distinction seems to be arbitrary, 
for the making of a single contract under a claim of right implies a 
power to make such contracts generally, and the basis for the state’s 
intervention applies equally to both situations. Within the modern 
theory it is immaterial whether the act is unauthorized, contrary to pub- 
lic policy, or criminal, for in all these situations the assumed power is 
beyond the sovereign grant. It may be contended that guo warranto to 
oust from criminal acts is unnecessary since there can be no grant of a 
privilege to commit crimes. But the crime may consist merely in acting 
without special authority from the state; a franchise may be an exemp- 
tion from a general criminal prohibition.” An assertion of power to do 
an act ordinarily criminal does not, therefore, preclude investigation 
into the extent of authority granted.”® 

If this theory is accepted the court has jurisdiction to oust from any 
right, privilege or authority to commit unauthorized acts irrespective of 
number or nature, and the refusal to oust because of a lack of public 
interest, adequacy of other remedy, or triviality of offense, is not based 
on a lack of power but upon an exercise of discretion. It may be that 
this widened and historically incorrect use of the action may be justified 
as a matter of practical necessity. The unwieldy form and great re- 
sources of many corporations make them difficult to control,?” and the 
statutory criminal penalty may be entirely inadequate. But remedy by 
injunction is available to the state where ultra vires acts are being com- 
mitted.2* Thus in some instances guo warranto and injunction have 





24 See State v. French Lick Springs Hotel Co., 42 Ind. App. 282, 82 N. E. 
801 (1907), petition for rehearing overruled, 42 Ind. App. 282, 85 N. E. 724 
(1908). 

( 25 ‘a State v. Western Irrigating Canal Co., 40 Kan. 96, 99, 19 Pac. 349, 350 
1888). 

26 Tt is well settled that, in the absence of express statutory provision to the 
contrary, the fact that the acts complained of are criminal does not preclude quo 
warranto, nor is criminal prosecution a condition precedent to bringing the action. 
Standard Oil Co. v. Missouri, supra note 2; State v. Delmar Jockey Club, 200 Mo. 
34, 92 S. W. 185 (1005); State v. Capital City Co., supra note 5. Cf. State v. 
Nashville Baseball Club, 127 Tenn. 292, 154 S. W. 1151 (1913). 

27 See Standard Oil Co. v. Tennessee, 217 U. S. 413, 420 (1910) ; Att’y Gen. v. 
C. & N. W. Ry., 35 Wis. 425, 530 (1874). 

28 Muncie Natural Gas Co. v. Muncie, 160 Ind. 97, 66 N. E. 436 (1903); Trust 
Co. v. State, 109 Ga. 736, 35 S. E. 323 (1900); 2 Hicu, Injunctions (4th ed. 
1905) $1224; 7 THoMPsON, CorPoRATIONS (3d ed. 1927) $5656. Contra: Att’y 
Gen. v. Tudor Ice Co., 104 Mass. 239 (1870); Att’y Gen. v. Utica Ins. Co., 2 
Johns. Ch. 371 (N. Y. 1817). Cf. 3 Coox, Corporations (8th ed. 1923) § 635. 
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become concurrent remedies.?® And while the doctrine of the recent 
cases may be accepted, that guo warranto lies to question the assump- 
tion of any power in excess of that granted, in practice the restraint 
of unlawful acts should be left, wherever possible, to equity, and quo 
warranto should be invoked only when there is such serjpus abuse that 
dissolution or a substantial limitation is necessary. 





RECENT CASES 


ADMIRALTY — LIMITATION OF ACTIONS — GOVERNMENT BARRED BY LACHES 
WHEN RicHTs oF THIRD ParTIES INTERVENE. —A libel im rem was filed in 
1924 by the United States as owner of a vessel to recover for damages to it 
caused by the negligent operation of two tugs in 1920. The claimant of the 
tugs had purchased them in 1922, without knowledge of any lien outstanding 
against them. Held, that under these circumstances, the claim of the United 
States is barred by laches. The Falcon, 19 F.(2d) 1009 (D. Md. 1927). 

It seems clear that laches would have barred a similar claim by a private 
citizen. Fisher v. Patterson, 197 Ill. 414, 64 N. E. 353 (1902); The Grace 
Darling, 18 F.(2d) 587 (D. Mass. 1927). But usually, although a few states 
hold otherwise, it is laid down as a broad proposition that the defense of 
laches is not good against the government. United States v. Nashville, C. & 
St. L. Ry., 118 U. S. 120 (1886); Utah Power & Light Co. v. United States, 
243 U. S. 389 (1917). Contra: State v. Livingston, 164 Iowa 31, 145 N. W. 
gr (1914). But see Att’y Gen. v. Cent. Ry. of N. J., 68 N. J. Eq. 198, 226, 
59 Atl. 348, 360 (1904). Cf. Dayton Airplane Co. v. United States, 21 F.(2d) 
673 (C. C. A. 6th, 1927). A distinction is sometimes made between suits 
brought by the state “in its sovereign capacity ” and those brought as owner 
and operator of commercial property. In the latter case, it is said, the state 
loses the protection of its sovereign immunity. The New Windsor, 13 F.(2d) 
925 (S. D. Fla. 1925); The No. 34, 13 F.(2d) 927 (D. Mass. 1926). 
Contra: The Messenger, 14 F.(2d) 147 (S. D. Tex. 1926); United States v. 
Porto Rico Fruit Union, 12 F.(2d) 961 (C. C. A. 1st, 1926). It may be 
possible to support the principal case on this ground. However, the court 
admits, and it is believed, correctly, that the operation of vessels, although in 
regular trade, is none the less a governmental function, since the business is 
conducted on behalf of the people of the nation. The Pesaro, 271 U.S. 562 
(1926). The decision is thus placed solely on the ground that the govern- 
ment should not be allowed the protection of special privileges when the 
rights of innocent third parties would be prejudiced thereby. This argument, 
although presented for the first time, seems to provide a reasonable basis for 
restricting a doctrine which may well have a better foundation in history than 
in natural justice. See (1905) 19 Harv. L. Rev. 126; (1923) 36 ibid. 756. 
But see (1922) 35 ibid. 335; (1923) 8 Corn. L. Q. 366. 


ALIENS — NATURALIZATION — CANCELLATION OF ILLEGALLY PROCURED 
CERTIFICATE. —A certificate of citizenship was granted to a Hindu in 1912 





29 Price v. County School Trustees, 192 S. W. 1140 (Tex. Civ. App. 1917); 
Commonwealth v. Banks, 198 Pa. 397, 48 Atl. 277 (1901) ; Stockton v. Central R. R., 
50 N. J. Eq. 52, 24 Atl. 964 (1892); 7 THOMPSON, op. cit. supra note 29, § 5658. 
Other authorities hold that an injunction will not lie where quo warranto is avail- 
able. School Dist. D. v. School Dist. No. 80, supra note 17; Community Ditches v. 
eon Ditch, 16 N. M. 750, 120 Pac. 301 (1911) ; HicH, op. cit. supra note 1, 

619. 
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when it was generally considered that Hindus were white within the meaning 
of the naturalization act. Subsequently the Supreme Court decided that 
Hindus were not white within the meaning of the act. United States v. 
Bhagat Singh Thind, 261 U. S. 204 (1923). The United States then brought 
a proceeding under § 15 of the act which provides for cancellation “on the 
ground of fraud or on the ground that such certificate of citizenship was 
illegally procured.” 34 Stat. 596, 601 (1906), 8 U. S. C. A. § 405 (1927). 
The certificate was cancelled. A motion was then brought to set aside the 
decree. Held, that the motion was brought too late, and that if it had not 
been, the question was not res judicata and the certificate was illegally pro- 
cured within the meaning of the act. United States v. Ali, 20 F.(2d) 998 
(E. D. Mich. 1927). 

Cancellation will not be granted where the error by the naturalization 
court was of a technical or trivial nature. United States v. Lenore, 207 Fed. 
865 (D. N. D. 1913); United States v. Butikofer, 228 Fed. 918 (D. Idaho 
1916). On the other hand, where there has been active misconduct in pro- 
curing the certificate it will be cancelled. Johannessen v. United States, 225 
U. S. 227 (1912). It is no defense to the proceeding that the government 
appeared before the naturalization court and contested on the very ground 
now urged for cancellation. United States v. Ness, 245 U. S. 319 (1917); 
(1918) 31 Harv. L. Rev. 650. Where there has been error unaccompanied by 
misconduct on the part of the applicant the courts have nevertheless decreed 
cancellation, if the error was such as to entail a substantial departure from 
the requirements of the statute. United States v. Ness, supra; United States 
v. Ginsberg, 243 U. S. 472 (1917). But “ illegal” is not synonymous with 
“erroneous.” The statute did not provide for a writ of error. These cases 
seem an extension of the language of the act beyond its natural meaning or 
that intended by the legislature. See Hough, J., dissenting in United States 
v. Mulvey, 232 Fed. 513, 520 (C. C. A. 2d, 1916); Amidon, J., in United 
States v. Lenore, supra, at 867; 40 Conc. REc. 7036 (1906). To say that the 
certificate of citizenship in the principal case was “ illegally procured ” when 
it was granted in accordance with the prevailing judicial opinion of the time 
seems an even greater perversion. A sounder result on the same point was 
recently reached. United States v. Pandit, 15 F.(2d) 285 (C. C. A. oth, 
1926). 


BANKS AND BANKING — LIABILITY OF COLLECTING BANK FOR ACCEPTING 
DraAFt AS PAYMENT FOR COMMERCIAL Paper. — The plaintiff corporation 
deposited several checks with the B bank for collection. The checks were 
payable to the plaintiff and drawn upon the X bank. The B bank forwarded 
the items to the C bank, which transmitted the checks to the defendant 
bank. The defendant forwarded the checks to the X bank for collection and 
remittance. The X bank marked the checks “ paid,” and charged the amount 
to the account of the drawer, which was sufficient to meet the sum designated. 
The X bank remitted to the defendant a draft drawn upon the Y bank, 
equivalent to the amount of the checks. The defendant, with due diligence, 
presented the draft at the Y bank for payment. The draft was dishonored, 
due to the intervening insolvency of the X bank. Undisputed evidence re- 
vealed that the banks engaged in the transaction recognized a general custom 
that drafts might be received as payment for commercial paper presented for 
collection. The plaintiff sued the defendant for its alleged negligence in 
accepting the draft. Judgment was given for the defendant, and the plaintiff 
appealed. Held, that in view of the established custom, the plaintiff author- 
ized the acceptance of the draft in payment of the checks. Judgment af- 
firmed. Hicks v. Fed. Reserve Bank of St. Louis, 296 S. W. 46 (Ark. 1927). 

In the absence of any express or implied in fact authority, a bank may 
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accept only money, as payment for commercial paper deposited for collec- 
tion. Brapy, BANK CHEcks (2d ed. 1926) § 282. Money, for this purpose, 
is to be interpreted as legal tender, or bills which pass as money at their par 
value by the common consent of the community. See BRANNAN, NEGOTIABLE 
INSTRUMENTS Law (Chafee’s ed. 1926) 69. According to a majority of the 
cases, an acceptance of other media imposes the risk of collecting the proceeds, 
upon the bank. Nat. Bank of Commerce v. Am. Exchange Bank, 151 Mo. 
320, 52 S. W. 265 (1899); Jensen v. Laurel Meat Co., 71 Mont. 528, 230 Pac. 
108 (1924); Luckehe v. First Nat. Bank, 193 Cal. 184, 223 Pac..547 (1924). 
Hommerberg v. State Bank, 212 N. W. 16 (Minn. 1927). In jurisdictions 
which have accepted this view banks expressly provide for the lack of liability 
under the circumstances of the principal case. ANNUAL REP. oF FED. RE- 
SERVE Boarp (1924). Cf. Closter Nat. Bank v. Fed. Reserve Bank of N. Y., 
285 Fed. 138 (C. C. A. 2d, 1922). Likewise, statutory enactments permit 
drawee banks to remit in exchange drafts or checks. These statutes have 
been held constitutional, though collecting banks may not insist upon pay- 
ment in money. Farmers’ & Merchants’ Bank v. Fed. Reserve Bank of Rich- 
mond, 262 U. S. 649 (1923). Cf. ANNUAL REP. oF Fep. RESERVE BOARD 
(1921) 70. But such steps seem unnecessary since existing legal principles 
are adequate to solve the problem. It is clearly settled that a party to a 
contract is held to have contracted with reference to a general custom in- 
volved in a transaction, whether aware of its existence or not. Holder v. 
Western German Bank, 132 Fed. 187 (C. C. N. D. Ohio 1904) ; Steidtmann v. 
Joseph Lay Co., 234 Ill. 84, 84 N. E. 640 (1908); 2 BoLLEs, MopERN Law oF 
BANKING (1907) 510. Hence, the minority view, represented by the prin- 
cipal case, which sanctions custom and usage as a basis for the bank’s author- 
ity to accept, as payment, bills of exchange other than money, appears sound. 
Spokane Valley State Bank v. Lutes, 133 Wash. 66, 233 Pac. 308 (1925); 
Jefferson County Savings Bank v. Commercial Nat. Bank, 98 Tenn. 337, 39 
_S. W. 338 (1807); Farmers’ Bank & Trust Co. v. Newland, 97 Ky. 464, 31 
S. W. 38 (1895). Cf. Fed. Reserve Bank of Richmond v. Malloy, 264 U. S. 
160 (1924). 


BILLs AND Notes — Non-NEGOTIABLE NoTES — LIABILITY OF TRANSFEROR. 
—M executed a non-negotiable promissory note for $3,000, payable to P. P 
transferred the note to the X Company, writing on the back the words, “ Pay 
to the order of X Co., P.” The X Co. transferred the note to H, with the 
words, “ Without recourse, pay to the order of H, X Co.” Both indorse- 
ments were for a valuable consideration. The note becoming due and pay- 
able, H demanded payment of M. Upon dishonor, he caused the note to be 
protested, and notice thereof sent to P. In an action brought by H against 
P to recover upon P’s indorsement, judgment was given for the defendant. 
The plaintiff appealed. Held, that the judgment be reversed. Nuetzel v. 
Mackie, 253 Pac. 166 (Cal. App. 1927). 

A promissory instrument which lacks the formal requisites of a note is a 
mere chose in action, and the assignor is not liable to his assignee upon default 
of the obligor, unless he so agrees. Story v. Lamb, 52 Mich. 525, 18 N. W. 
248 (1884); Smith v. First State Bank, 95 Minn. 496, 104 N. W., 369 (1905). 
Some courts apply the same rule to notes which lack words of negotiability, 
and hold that the payee’s signature, without more, on the back indicates solely 
an intention to assign the note. Tryon v. DeHay, 7 Rich. L. 12 (S. C. 1853); 
Barry v. Wachosky, 57 Neb. 534, 77 N. W. 1080 (1899). See Jossey v. 
Rushin, 109 Ga. 310, 34 S. E. 558 (1899); Pattee Plow Co. v. Beard, 27 Okla. 
230, 241-44, 110 Pac. 752, 753-54, Ann. Cas. 1912B 704 (1910); Newer v. 
First Nat. Bank, 74 Mont. 5409, 556, 241 Pac. 613, 615 (1925). But a writing 
which has the formal requisites of a note is an instrument of the law mer- 
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chant, rather than a mere chose in action. See De Hass v. Dibert, 70 Fed. 
227, 229-30 (C. C. A. 3d, 1895); Goodrich, Non-negotiable Bills and Notes 
(1920) 5 Iowa L. Butt. 65. Accordingly, most courts have held that the 
transferor, who “indorses ” a non-negotiable note, is liable to his transferee, 
not as an indorser, but in some other capacity. Cromwell v. Hewitt, 40 N. Y. 
491 (1869) (maker or guarantor) ; Johnson v. Lassiter, 155 N. C. 47, 71 S. E. 
23 (1911) (guarantor); Leidy v. Tammany, 9 Watts 353 (Pa. 1840) (drawer 
of new bill of exchange). See Seymour v. Van Slyck, 8 Wend. 403, 421 
(N. Y. 1832); Helfer v. Alden, 3 Minn. 332, 335-37 (1859); Wettlaufer v. 
Baxter, 137 Ky. 362, 374, 125 S. W. 741, 745 (1910). This liability, how- 
ever, does not ordinarily extend to a subsequent holder. Jones v. Wood, 
3 A. K. Marsh. 162 (Ky. 1820); Raymond v. Middleton, 29 Pa. 529 
(1858). But the transferor can agree to be liable as indorser. See 
Pattee Plow Co. v. Beard, supra. If he indorses the note to “ order,” or 
“bearer,” or “with recourse,” the words are held to indicate such an in- 
tention. Carruth v. Walker, 8 Wis. 252 (1859); Kline v. Keiser, 87 Pa. 
485 (1878). Such an indorser, then, as in the principal case, has been held 
liable to a remote indorsee, who may sue in his own name. Carruth v. 
Walker, supra. See Leidy v. Tammany, supra; Story, Promissory Notes 
(4th ed. 1856) §128; TmepEMAN, COMMERCIAL PaPEeR (1889) § 257b. Cf. 
(1927) 37 YALE L. J. 102. 


ConFiict oF Laws— Eqvity— Partition oF Foreicn Lanp.— The 
complainant and the respondent were tenants in common of certain parcels 
of real estate located partly in Rhode Island and partly in Massachusetts. 
An agreement partitioning the land was embodied in a consent decree. In 
compliance therewith, the parties executed and delivered mutual convey- 
ances. A year later, the complainant, discovering a mistake in the decree, 
and in the deeds as to the description of one parcel of land, situated on the 
boundary line, brought a bill in equity seeking a reformation and specific 
performance. The respondent contended that the matter was res judicata. 
The cause was certified to the upper court to determine whether the lower 
court had jurisdiction to relieve against the mistake. Held, that since con- 
sent could not confer jurisdiction of the subject matter, and since the court 
cannot enforce a partition of land situated in another state, the entering of 
the consent decree was beyond the jurisdiction of the court. Bowden v. Ide, 
138 Atl. 190 (R. I. 1927). 

In partition proceedings, it is customary to award a commission to divide 
the land. 2 DANIELS, CHANCERY PRACTICE (6th ed. 1894) 1150-51. Accord- 
ingly, it is held that, where the land is in a foreign state, equity cannot enter- 
tain jurisdiction, because the commissioners would be trespassers. Carteret 
v. Petty, 2 Swanst. 323 (1675); Pillow v. Southwest Imp. Co., 92 Va. 144 
23 S. E. 32 (1895); Schick v. Whitcomb, 68 Neb. 784, 94 N. W. 1023 (1903); 
Wimer v. Wimer, 82 Va. 890, 5 S. E. 536 (1888). This reasoning is unsatis- 
factory for the commissioners may be authorized to enter by the petitioner 
without the consent of the other cotenant. Buchanan v. Jencks, 38 R. I. 443, 
96 Atl. 307 (1916); Southern Ry. Co. v. Meaher, 238 Fed. 538 (C. C. A. sth, 
1917); Dinsmore v. Renfroe, 66 Cal. App. 207, 225 Pac. 886 (1924). Al- 
though such a procedure is possible, nevertheless it would be difficult, and the 
court in the normal case should as a matter of discretion refuse to act. But in 
the principal case the parties had agreed on the division, so that such diffi- 
culties do not exist, and the court might well have accepted jurisdiction. See 
Bowers v. Durrant, 43 Hun 348 (N. Y. 1887); WHarToNn, ConFiict oF Laws 
(3d ed. 1905) § 288, n. 5; (1906) 69 L. R. A. 673, 692. Although in the 
common law action of partition title passed on judgment, yet in the equity 
proceedings title passed by mutual conveyances. FREEMAN, COTENANCY AND 
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PaRTITION (2d ed. 1886) § 427; Loyd, Partition (1919) 67 U. or Pa. L. REv. 
162, 173. In this respect the equity proceeding is similar in its nature to an 
action for specific performance. See Cook, The Powers of Courts of Equity 
(1915) 15 Cot. L. Rev. 106, 122. Especially is this true of the principal case 
where the only act required of the court in carrying out the plaintiff’s right to 
partition was that of compelling mutual conveyances. Moreover, as the land 
was situated on the boundary between the two states the same considerations 
which prompt courts to foreclose a mortgage on land so situated should also 
lead them to accept jurisdiction to partition. See Eaton v. McCall, 86 Me. 


346, 350, 29 Atl. 1103, 1104 (1894). 


ConFLict oF LAws — JUDGMENTS — FOREIGN SATISFACTION. — The plain- 
tiffs recovered a New York money decree against the defendant. In 1922 
they instituted proceedings in France to have the judgment declared executory 
there for an amount in francs then sufficient to satisfy it. In 1924, after de- 
lays interposed by the defendant, this was done on appeal, the sum in francs 
being that demanded in the pleading. In 1925, after further delay, the de- 
fendant paid that number of francs. When the French proceedings were in- 
stituted the exchange value of francs was 13.095 to the dollar; when payment 
was made the franc had depreciated to 27.77 to the dollar. The defendant 
then moved in the New York court to have the New York decree declared 
satisfied. The motion was granted and the plaintiff appealed. Held, that the 
decree is satisfied only to the extent it was paid under the rate of exchange 
existing on the date when the French payment was made. Matter of James, 
221 App. Div. 321, 223 N. Y. Supp. 174 (1927). 

When a judgment is paid in the currency in which it was rendered the 
amount of satisfaction required is not adjusted to fluctuations in value of that 
currency. Cf. Richards v. Am. Union Bank, 241 N. Y. 163, 149 N. E. 338 
(1925); Legal Tender Cases, 12 Wall. 457, 548, 549 (U. S. 1870). No new 
difficulties are encountered where a judgment has been sued on in another 
jurisdiction and a second judgment rendered in a different currency, if the 
prior judgment is held to be merged by the later. Cf. Gould v. Hayden, 63 
Ind. 443 (1878). And even if there is no merger, still it would seem that a 
satisfaction of the later judgment should be held to operate as a satisfaction 
of the prior, both being in substance for the same wrong. Taylor v. Hollard, 
[1902] 1 K. B. 676. Cf. Chilton v. Cady, 298 Mo. to1, 250 S. W. 403 (1923) 
(as between states); Irwin v. Jetter Brewing Co., ror Neb. 409, 163 N. W. 
470 (1917) (satisfaction of one of several judgments against joint tort- 
feasors). Had the French proceedings in the principal case, therefore, 
culminated in a judgment, the decision of the New York court as to 
the depreciation of the franc occurring after such judgment would seem 
questionable. As to the depreciation occurring before, the failure of the 
French court to award damages at the rate of exchange prevailing at the date 
of judgment would hardly seem to render the judgment subject to collateral 
attack, especially since the New York court itself has not always followed the 
judgment date rule. Orlik v. Wiener Bank Verein, 204 App. Div. 432, 198 
N. Y. Supp. 413 (1923); Gross v. Mendel, 225 N. Y. 633, 121 N. E. 871 
(1918). Cf. (1927) 40 Harv. L. Rev. 619. But the principal case is probably 
to be distinguished from those discussed above in that the French procedure 
did not create a new French obligation, but merely rendered the existing New 
York judgment enforceable by execution in France. Such would apparently 
be the French conception of its effect. FReNcH Crvm Cope, art. 2123; 
FreNcH Cope or Civit Procepure, art. 546. See 23 BAUDRY-LACANTINERIE, 
TrAITe pe Drorr Crvit (2d ed. 1899) §§1250-55; DESPAGNET, PRECIS 
DE Droir INTERNATIONAL Privé (sth ed. 1909) §§ 191-99. Cf. Bower, REs 
Jupicata (1924) §§ 81-83a; Bailey v. Welply, 4 Ir. R. C. L. 243, 245 (1860); 
In re Low, [1894] 1 Ch. 147, 157. Under these circumstances, it is difficult to 
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see why New York should consider the French exequatur as creating a new 
obligation when France herself has not attempted to create one. On this 
hypothesis the payment of francs was made on the old New York obligation 
which was payable in dollars, and the reckoning of exchange into dollars should 
be made as of the date when the payment was actually made. 


ConFLict oF LAwsS— JURISDICTION OF CouRTS: ANNULMENT OF Mar- 
RIAGE — DECREE OF DomicrLiary Court.— In 1897 the appellant, who was 
then domiciled in Scotland, went through a form of marriage in Paris with A, 
an Austrian, and thereafter settled with him in Wiesbaden, Germany, where 
they acquired a domicil. The respondent in 1923 claimed the property of the 
appellant in Scotland, which was in the hands of her agent, on the ground 
that she became an Austrian national by her marriage. The agent brought 
an action in the nature of interpleader. Pending the suit, the appellant ob- 
tained a decree of the court of Wiesbaden declaring that her marriage to A 
was null and void by reason of the failure of the parties to the marriage to 
comply with the formalities of the French law. The Lord Ordinary ruled that 
the German decree was conclusive and decided in favor of the appellant. From 
a decision of the Court of Session taking a contrary stand, an appeal was taken 
to the House of Lords. Held, that the Wiesbaden decree was conclusive. 
Judgment of the Court of Session reversed and decision of the Lord Ordinary 
restored. Salvesen or Von Lorang v. Administrator of Austrian Property, 
[1927] A. C. 641. 

The respondent in the principal case admitted the jurisdiction of the Ger- 
man court but denied that a decree declaring that no marriage status ever 
existed could be in rem. The House of Lords properly held that it was in rem, 
conclusively determining the appellant’s status as unmarried. McClung v. 
Teny, 21 N. J. Eq. 225 (1870). But see 3 FREEMAN, JUDGMENTS (sth ed. 
1925) §1512. But as an annulment decree is distinguished from a divorce 
decree in that it holds the marriage void from the beginning, and thus af- 
fects the status of the parties at prior times and perhaps in other coun- 
tries, it has been urged that a court should not have jurisdiction to annul 
a marriage merely because it is the domiciliary court at the time of suit. 
Cummington v. Belchertown, 149 Mass. 223, 21 N. E. 435 (1889); Goop- 
RICH, ConFLict oF Laws (1927) §130; Goodrich, Jurisdiction to Annul a 
Marriage (1919) 32 Harv. L. REv. 806, 821; Note (1913) 26 Harv. L. Rev. 
253. The creation of the marriage status is of first importance to the state 
where the parties are domiciled at the time of marriage, and the courts of that 
state should be in a position to declare a pretended marriage of its citizens 
void when against its policy, even though the marriage would be treated as 
valid in the state where it was contracted. Cunningham v. Cunningham, 206 
N. Y. 341, 99 N. E. 845 (1912); Murphy v. Murphy, 249 Mass. 552, 144 
N. E. 394 (1924); Goodrich, op. cit. supra, at 821. But see (1913) 26 Harv. 
L. Rev. 253. But where the annulment is sought under some law of the place 
of the ceremony, it is urged that the courts of that place are the proper ones to 
decree annulment. Levy v. Downing, 213 Mass. 334, 100 N. E. 638 (1913); 
ConrF.ict oF LAws RESTATEMENT No. 2 (Am. L. Inst. 1926) § 121; Goodrich, 
op. cit. supra, at 812; Cleveland, Status in the Common Law (1925) 38 Harv. 
L. REv. 1074, 1079. Contra: Antoine v. Antome, 132 Miss. 442, 96 So. 305 
(1923); Pennello v. Pennello, 97 N. J. Eq. 421, 128 Atl. 596 (1925). Never- 
theless, as a matter of convenience to the parties, most courts would follow 
the principal case in holding that domicil at the time of suit is sufficient to 
give jurisdiction. Kitzman v. Kitzman, 167 Wis. 308, 166 N. W. 789 (1918); 
UnrrormM ANNULMENT OF MARRIAGE AND Divorce Act §§ 6, 7, 9; TERRY, 
Unirorm State Laws (1920) 299, 300; 2 SCHOULER, MARRIAGE, Divorce 
AND SEPARATION (6th ed. 1921) §1154; Hewitt, Foreign Decree of Nullity 


(1927) 71 Sot. J. 772. 





254 HARVARD LAW REVIEW 


ConFiict or Laws — OBLIGATIONS: TorT— EFFECT OF STATUTE OF THE 
Forum RELATING TO CONTRIBUTORY NEGLIGENCE. — Suit was brought in a 
federal court in Arizona by a resident of New Mexico for personal injuries 
sustained in New Mexico. The plaintiff’s own evidence clearly showed con- 
tributory negligence. By a provision in the Arizona constitution, contributory 
negligence must in all cases be submitted to the jury as a question of fact. 
On this basis the lower court denied the defendant’s motion for a directed 
verdict, and gave judgment for the plaintiff. The defendant appealed. Held, 
that the law of the state where the right of action arose governs such right, 
and the law of the forum controls only the remedy, that the provision in the 
Arizona constitution is a rule of substantive law, and hence that the federal 
conformity statute does not require the federal court to enforce it. Judgment 
reversed. Atchison, Topeka & Sante Fe Ry. v. Spencer, 20 F.(2d) 714 
(C. C. A. oth, 1927). 

It is clear that the actionable quality of acts causing bodily injury is 
to be determined by the lex loci delictus, while matters of procedure are 
determined by the lex fori. Northern Pac. Ry. v. Babcock, 154 U. S. 190 
(1894); Keane Wonder Mining Co. v. Cunningham, 222 Fed. 821 (C. C. A. 
oth, 1915). If, by the /ex loct, contributory negligence is held not to be a 
defense, or, at most, only a defense in mitigation of damages, such matters are 
rightly held to be substantive, and are applied even where suit is brought in a 
foreign jurisdiction. Clark v. Russell, 97 Fed. goo (C. C. A. 8th, 1899); 
Ill. Cent. Ry. v. Jordan, 117 Ky. 512, 78 S. W. 426 (1904). But the reason- 
ing in the principal case seems unsound for contributory negligence as a de- 
fense is unchanged by the statute; only the procedural method of ascertaining 
the fact of the plaintiff’s negligence is altered. This view is sustained by 
decisions holding that such a statute has a retroactive effect. Independent 
Cotton Oil Co. v. Beacham, 31 Okla. 384, 120 Pac. 969 (1912). But con- 
ceding the statute to be merely procedural, a federal court should refuse to 
apply it, irrespective of where the cause of action arose, for two reasons. 
(1) Applied in a federal court, the statute probably violates the Seventh 
Amendment. Trial by jury is an elliptical expression meaning trial by judge 
and jury. Scott, Trial by Jury and the Reform of Civil Procedure (1918) 
31 Harv. L. REv. 669, 675, 682. And it is clear that a constitutional right to 
trial by jury may be as effectively violated by encroaching on the province of 
the court, as by encroaching on that of the jury. Capital Traction Co. v. 
Hof, 174 U. S. 1 (1899); Opinion of the Justices, 207 Mass. 606, 94 N. E. 
558 (1911). (2) Federal courts refuse to follow state procedure where the 
result would be an undue restriction of the judge’s control of evidence and 
the trial proceedings. Sloss Iron & Steel Co. v. South Carolina & G. R. R., 
85 Fed. 133 (C. C. A. 4th, 1898); Ewing v. Goode, 78 Fed. 442 (S. D. Ohio 
1897); Indianapolis & St. Louis R. R. v. Horst, 93 U.S. 291 (1876). 


ConTEMPT — WHAT COoNSTITUTES CONTEMPT — CRITICISM OF CASES DE- 
CIDED BY JuDGES SEEKING REELECTION. — The superintendent of a state Anti- 
Saloon League caused his annual report to be published in pamphlet form and 
distributed throughout the state. The report also appeared in the official 
publication of the League. In the course of his report the superintendent 
asserted that substantial justice had been defeated through the refusal of the 
state supreme court to allow the admission of illegally obtained evidence in 
several liquor cases which he named. He also called upon the electors to re- 
turn a “dry ” supreme court at the next elections, stating that at least one of 
the then sitting members was said to be bitterly hostile to prohibition. The 
attorney general of the state filed an information, alleging that the superin- 
tendent was guilty of an indirect contempt of court. Held, that he is guilty 
of contempt of court because the report in question is apt improperly to influ- 
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ence the court on a principle of law that will certainly be involved in future 
cases, by criticism of the reasoning of the court and by threats to defeat its 
members at the polls. State v. Shumaker, 157 N. E. 769 (Ind. 1927). 

The exercise of the power to punish summarily for indirect contempt may 
be justified when it prevents a serious obstruction to the administration of. jus- 
tice. See Beale, Contempt of Court, Criminal and Civil (1908) 21 Harv. L. 
Rev. 161, 163. On the other hand, there is an increasing realization of the 
danger in having an aggrieved judge act as accuser, trier of fact, and sentencer. 
See Cooke v. United States, 267 U.S. 517 (1925); Cornish v. United States, 
299 Fed. 283 (C. C. A. 6th, 1924). Consequently, although any criticism may 
tend to influence the courts, the criticism of decided cases is not, under the 
prevailing American view, a sufficient obstruction to be considered a contempt. 
State v. Circuit Court, 97 Wis. 1,72 N. W. 193, 38 L. R. A. 554 (1897); (1807) 
11 Harv. L. Rev. 336; State v. District Court, 52 Mont. 46, 155 Pac. 278 
(1916). Contra: In re Fite, 11 Ga. App. 665, 76 S. E. 397 (1912). Such 
seems to have been the law in Indiana prior to the decision of the principal 
case. Cheadle v. State, 110 Ind. 301, 11 N. E. 426 (1887); Zuver v. State, 
188 Ind. 60, 121 N. E. 828 (1919). The additional fact present in the instant 
case that similar cases are bound to arise in the future does not justify the 
application of a different rule. See Metzler v. Gounod, 30 L. T. R. (N. 8.) 264 
(1874); Holmes, J., dissenting, in Craig v. Hecht, 263 U. S. 255, 281, 282 
(1923); Cheadle v. State, supra, at 311, 312, 11 N. E. at 431. Under the de- 
cision in the principal case any published disagreement with recent decisions is 
contemptuous, if similar cases may arise in the future. The danger that judges 
may be influenced by criticism which tends to prevent their reélection furnishes 
a stronger basis for the decision. But such danger is outweighed by the con- 
sideration that an elective judiciary loses its basic justification if there can be 
no outspoken criticism of candidates. See Storey v. People, 79 Ill. 45, 51-53 
(1875). Finally it may be noted that the modern tendency as evidenced by 
legislation is to limit the manner of summary punishment and to restrict its 
application to acts spatially near the court. See Coll v. United States, 8 F.(2d) 
20 (C. C. A. 1st, 1925); Note (1923) 36 Harv. L. Rev. 1012; Frankfurter and 
Landis, Power of Congress over Procedure in Criminal Contempts in “ Infe- 
rior”? Federal Courts (1924) 37 Harv. L. Rev. 1010; Fox, History or Con- 
TEMPT OF CourRT (1927) 202 et seg. But see Francis v. Virgin Islands, 11. 
F.(2d) 860 (C. C. A. 3d, 1926). 


CRIMINAL Law — JURISDICTION — PowER TO PuNIsH ACCUSED FoR IN- 
jyuRIES ARISING FROM His FAILuRE TO Act IN ANOTHER JURISDICTION. — 
The accused was married in Illinois. Shortly thereafter, at his request, his 
wife returned to her father’s home in Oregon County, Missouri, where her 
child was born. The accused never contributed to its support. He later 
moved to Missouri, but was never present in the county of his family’s resi- 
dence. He was indicted in Oregon County under a Missouri statute for failing 
to support his minor child. After a conviction, he appealed. Held, that the 
county of the child’s residence has jurisdiction over the crime. State v. 
Winterbauer, 296 S. W. 219 (Mo. App. 1927). 

When the accused has acted in state A, and his act has set in motion forces 
that result in criminal consequences in state B, the place where the conse- 
quences occur is the locus of the crime, and the venue should be there laid. 
State v. Morrow, 40 S. C. 221, 18 S. E. 853 (1893); State v. Hengen, 106 Iowa 
711, 77 N. W. 453 (1898). However, when, as in the principal case, these 
injurious consequences in B have followed from the mere failure of the ac- 
cused to act in A, and the law both of A and of B imposes a duty to act, 
some courts have held that the accused should be prosecuted in A. State v. 
Dangler, 74 Ohio St. 49, 77 N. E. 271 (1906); State ex rel. Delevan v. 
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Justus, 85 Minn. 114, 88 N. W. 415 (1901); State v. Baurens, 117 La. 136, 
41 So. 442 (1906). But the principal case represents what seems to be the 
proper view, that the venue may be laid in B, since it is in B. that the conse- 
quences of the accused’s non-action occur. State v. Peabody, 25 R. I. 544, 
56 Atl. 1028 (1904); State v. Dvoracek, 140 lowa 266, 118 N. W. 399 
(1908); Adams v. State, 164 Wis. 223, 159 N. W. 726 (1916). Moreover, 
even if the law of A imposed no duty on the accused to act, it has been held 
that B may punish whatever omission is a crime, by its laws, regardless of 
what may be the law of the jurisdiction where the accused is living. Tutt v. 
Greenville, 142 Ky. 536, 134 S. W. 890 (1911). See De Queen v. Fenton, 98 
Ark. 521, 524, 136 S. W. 945, 947 (1911); United States v. Nord Deutscher 
Lloyd, 223 U. S. 512, 518 (1912). Cf. State v. Wellman, 102 Kan. 503, 170 
Pac. 1052 (1918); State v. Gillmore, 88 Kan. 835, 129 Pac. 1123 (1913). 
Contra: Beattie v. State, 73 Ark. 428, 84 S. W. 477 (1904); CONFLICT OF 
Laws RESTATEMENT No. 1 (Am. L. Inst. 1925) §75. It is submitted that 
these cases are sound, and that no logical distinction exists between crimes 
of omission and those of commission. The sovereign of B should be able 
to protect its people from injury arising from the one as much as from the 
other. 
. 

DAMAGES — MEASURE OF DAMAGES — TELEGRAPH AND TELEPHONE Com- 
PANIES — CIPHER Messaces.— The plaintiff delivered to the defendant a 
telegram in cipher containing instructions as to loading a ship. The defendant 
mislaid the telegram and never sent it. As a result the plaintiff lost the 
freight which it would have earned on the cargo. The plaintiff brought suit, 
and the trial court directed a verdict in favor of the plaintiff for the amount 
of the freight, and the defendant appealed. Held, that only the cost of the 
tolls could be recovered since the measure of damages was that applied in 
contract, and there was no notice to the defendant of the general nature of 
the transaction. Judgment reversed. Kerr S. S. Co. v. Radio Corp. of 
America, 245 N. Y. 284, 157 N. E. 140 (1927). 

Damages in contract are limited to those reasonably within the contempla- 
tion of the parties. Hadley v. Baxendale, 9 Ex. 341 (1854). This rule is not 
satisfied in telegraph cases by merely disclosing that the business is important, 
nor is the rule avoided by calling the damages direct rather than consequen- 
tial. See 3 WiLtiston, ConTRACTS (1920) §§ 1344, 1347. But see (1899) 
12 Harv. L. Rev. 423; (1910) 23 ibid. 408; 3 SEDGwick, Damaces (oth ed. 
1912) § 892. But if the action is brought in tort for breach of a duty owed 
as a public service corporation, damages theoretically should be given for all 
proximate consequences of the wrong, irrespective of notice. Such is the 
rule where there are state statutes imposing liability. Western Union Tel. 
Co. v. Green, 153 Tenn. 59, 281 S. W. 778 (1926), on rehearing, 153 Tenn. 
522, 284 S. W. 808 (1926); (1926) 48 A. L. R. 301. See (1915) 13 Micu. 
L. REv. 607. These statutes purport to be only declaratory of the common 
law, and the same result should follow in jurisdictions lacking such statutes. 
But generally the tort rule of damages is not followed. Primrose v. Western 
Union Tel Co., 154 U.S. 1 (1894). See Florida East Coast Ry. v. Peters, 77 
Fla. 411, 426, 83 So. 559, 564 (1919). Contra: Cowan v. Western Union 
Tel. Co., 122 Iowa 379, 98 N. W. 281 (1904). This may be justified on the 
ground that the damage is fundamentally contract-like — failure to confer a 
benefit rather than an injury. See BoHLEN, STUDIES IN THE Law oF Torts 
(1926) 87. But in order to protect cipher messages, it seems desirable to 
allow tort recovery with full liability for repeated messages. See Wolf, 
Liability of Telegraph Companies (1903) 51 Am. L. Rec. 715, 733-48. A 
federal statute similar to that applied to common carriers may be a solution. 
See (1918) 18 Cot. L. REv. 612. 
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DECLARATORY JUDGMENTS — LIMITATIONS ON PowER TO RENDER DE- 
CLARATORY JUDGMENTS WHEN ForeEIGN Law 1s INvoLveD.— The defendant 
made and delivered in Rhode Island a note payable in that state bearing inter- 
est at the rate of 10 per cent. As collateral security the defendant assigned 
to the payee his interest in a certain trust fund in Rhode Island. In this 
action in New York the plaintiff, as assignee of the note, asked for a declara- 
tory judgment that the note was a prior lien upon the defendant’s interest in 
the trust fund for the amount of the principal and 10 per cent interest. See 
N. Y. C. P. A. § 473. By the law of New York the note was usurious and 
void. The lower court concluded that the transaction was governed by 
the law of Rhode Island, and that under that law the plaintiff had a valid 
lien against the defendant’s interest in the trust fund, for the principal and 
6 per cent interest. Both the plaintiff and the defendant appeal. Held, 
that after the court decided the note not void by the law of New York, it 
was error to declare rights arising under foreign law which can be enforced 
solely in the foreign courts. Judgment modified and affirmed. Westchester 
Mortgage Co. v. Grand Rapids & I. R. R., 246 N. Y. 194, 158 N. E. 70 
(1927). 

Ordinarily statutes providing for declaratory judgments confer a wide 
power upon the courts. See Borchard, The Uniform Act on Declaratory 
Judgments. (1921) 34 Harv. L. REv. 697, 702. The exercise of this power, 
however, is discretionary and the court may refuse a declaration of the rights 
of the parties. Ackerman v. Union & New Haven Trust, 91 Conn. 500, 
100 Atl. 22 (1917); Burghes v. Att’y Gen., [1911] 2 Ch. 139. See Borchard, 
The Declaratory Judgment — A Needed Procedural Reform (1918) 28 YALE 
L. J. 105, 113. This discretion seems to be too freely exercised by the Ameri- 
can courts which deny a declaration where there is another available remedy. 
Cf. Loesch v. Manhattan Life Ins. Co., 128 Misc. 232, 218 N. Y. Supp. 
412 (1926); (1927) 36 YALE L. J. 403; In re List’s Estate, 283 Pa. 255, 129 
Atl. 64 (1925); Kaleikau v. Hall, 27 Hawaii 420 (1923). The practice is 
otherwise in England. China Navigation Co. v. Maclay, [1918] 1 K. B. 33; 
Dyson v. Att’y Gen., [1911] 1 K. B. 410. But relief has properly been denied 
in at least two classes of actions. First, where an express statutory remedy 
is provided. Hawkes Bay Farmer’s Co-op. Ass’n v. Gower, [1925] N. Z. L. R. 
189; Leatherbridge v. Canadian West, etc. Co., [1923] 4 D. L. R. 105s} 
Second, where the declaration asked concerned a foreign local action. See 
British South Africa Co. v. Companhia de Mocambique, [1893] A. C. 602; 
Barroclough v. Brown, [1897] A. C. 615, 623. Cf. Livingston v. Jefferson, 
Fed. Cas. No. 8411 (C. C. D. Va. 1811). And the refusal of a declaration 
in the principal case, where the rights could only be enforced in a foreign 
court, would seem to be sound. Cf. Everhard v. Provident Life & Trust Co., 
118 Misc. 852, 195 N. Y. Supp. 388 (1922). The court’s powers, in this 
respect, seem limited somewhat as are those of courts of equity over a foreign 
res, or to command acts which may have effect beyond the court’s jurisdic- 
tion. Cf. Lynde v. C. C. & I. C. Ry., 57 Fed. 993 (C. C. D. Ind. 1893); 
Carpenter v. Strange, 141 U. S. 87 (1891); Bridge Co. v. Grand Trunk R. R., 
241 N. Y. 85, 148 N. E. 707 (1925); White v. White, 7 Gill & J. 208 (Md. 
1835). It seems probable that considerations similar to those applied in de- 
termining equity jurisdiction should be controlling in the exercise of the 
declaratory power. 


DowreR— PROTECTION OF INCHOATE Dower RicHT. — The plaintiff’s hus- 
band conveyed his interest in certain land to the defendant, the plaintiff 
refusing to release her dower rights. The defendant opened oil wells on the 
land and threatened to exhaust the supply of oil. The plaintiff brought a 
bill in equity to impound a sufficient portion of the profits to protect her 
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inchoate dower rights. The lower court sustained the defendant’s demurrer, 
and the plaintiff appealed. Held, that the relief asked for should be granted. 
Judgment reversed. Tatum v. Tatum, 295 S. W. 720 (Ark. 1927). 

It is considered settled law that a husband is not impeachable for waste. 
TirraNny, REAL Property (1st ed. 1903) §197. That the husband’s grantee 
succeeds to his right to make changes without interference from the wife has 
been inade the basis of a decision denying relief on facts very similar to those 
in the principal case. Rumsey v. Sullivan, 166 App. Div. 246, 150 N. Y. 
Supp. 287 (1914); (1915) 28 Harv. L. Rev. 615; (1915) 24 YALE L. J. 342; 
(1915) 1 Corn. L. Q. 202. Contra: Brown v. Brown, 94 S. C. 492, 78 S. E. 
447 (1912). This reasoning has been criticized on the ground that the con- 
siderations making the husband unimpeachable for waste do not apply to his 
grantee. (1915) 28 Harv. L. Rev. 615, 617. There is, however, a further 
logical difficulty in granting relief. A dowress cannot open new mines or oil 
wells, although she may work those which had been opened during the hus- 
band’s life. Swayne v. Lone Acre Oil Co., 98 Tex. 597, 86 S. W. 740 (1905); 
Priddy v. Griffith, 150 Ill. 560, 37 N. E. 999 (1894). But see Seager v. Mc- 
Cabe, 92 Mich. 186, 52 N. W. 299 (1892). So here it is the grantee’s act 
which establishes the wife’s right. The wife has dower in whatever oil re- 
mains at the husband’s death, and so may gain materially by the grantee’s 
operations. See Clift v. Clift, 87 Tenn. 17, 9 S. W. 198, 360 (1888). Even 
if he exhausts the supply, the wife is theoretically in the same position as if 
the wells had never been opened. Practically, however, she loses the oppor- 
tunity of forcing an advantageous bargain with the remainderman, who by 
merger would acquire the right to open the wells at once. As the wife is, in 
a measure, protected against the possibility of loss by this chance of gain, 
injunctive relief may well be denied in view of the difficulty in making any 
computation of the value of inchoate dower, uncertainty as to the length of 
two lives being involved. See (1925) 34 A. L. R. 1021. But if the husband 
opens the wells before conveying the land, injunctive relief by the court is the 
only protection for the wife, for the use of the wells by the grantee is as to 
her a total loss. 


EvipENCcE — CoNSTITUTIONAL LAw — TAPPING TELEPHONE Wires As UN- 
REASONABLE SEARCH AND SEIzURE.— The defendant was indicted for con- 
spiracy to violate the National Prohibition Act. Evidence against him had 
been obtained by federal officers by tapping telephone wires extending between 
his home and his attorney’s office. The defendant petitioned to suppress this 
evidence on the ground that this was an unreasonable search and seizure under 
the provision of the Fourth Amendment that “ the right of the people to be 
secure in their persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, .. . ” The denial of this peti- 
tion was among the errors assigned after conviction. Held, that the judg- 
ment be “ays Olmstead v. United States, 19 F.(2d) 842 (C.C. A 
oth, 1927). 

The essence of the Fourth Amendment has. been said to be not so much 
the protection of doors and desks as the safe-guarding of personal security and 
privacy. See Boyd v. United States, 116 U. S. 616, 630 (1886); 1 CooLEy, 
CONSTITUTIONAL Limitations (8th ed. 1927) 636. In accordance with this 
view is the position that letters in the hands of the postal authorities cannot 
be seized without a proper warrant. Hoover v. McChesney, 81 Fed. 474 
(C. C. D. Ky. 1897). See Ex parte Jackson, 96 U. S. 727, 733 (1877); 
Rocers, Postat Powers or Concress (1916) 123-26. If this is the meaning 
of the ‘Amendment, it might well include the tapping of telephone wires 
for such action achieves many of the results of the ordinary search and 
seizure. Great protection is already accorded the dwelling and its premises. 
Temperani v. United States, 299 Fed. 365 (C. C. A. oth, 1924); Holmes v. 
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United States, 275 Fed. 49 (C. C. A. 4th, 1921); People v. Marxhausen, 204 
Mich. 559, 171 N. W. 557 (1919). See Carroll v. United States, 267 U. S. 
132, 156 (1925). Cf. Silverthorne Lumber Co. v. United States, 251 U. S. 
385 (1920); In re Mobile, 278 Fed. 949 (E. D. La. 1922). The obtaining of 
papers by stealth has been held unreasonable, even though no forcible entry 
or civil trespass was involved. Gouled v. United States, 255 U. S. 298 (1921). 
Cf. People v. Preuss, 225 Mich. 115, 195 N. W. 684 (1923); State v. Turner, 
302 Mo. 660, 259 S. W. 427 (1924); (1925) 23 Micu. L. Rev. 663. Papers 
of merely evidential value, not in themselves unlawfully possessed nor in- 
strumentalities of crime, are immune from seizure, even under a warrant. 
Gouled v. United States, supra; Kirvin v. United States, 5 F.(2d) 282 
(C. C. A. 2d, 1924). Cf. Marron v. United States, 8 F.(2d) 251 (C. C. A. 
oth, 1925). See Chafee, Progress of the Law — Evidence (1922) 35 Harv. L. 
REv. 673, 698-704. But see Nelson, Search and Seizure (1923) 9 A. B. A. J. 
773, 775. This immunity, however, probably rests upon the privilege against 
self-incrimination contained in the Fifth Amendment. Cf. Counselman v. 
Hitchcock, 142 U. S. 547 (1892); 4 Wicmore, Evmence (2d ed. 1923) 
§§ 2263, 2264; (1910) 24 Harv. L. Rev. 661; (1926) 24 Micn. L. Rev. 617. 
Literally, the Fourth Amendment applies only to tangible things, and on this 
the principal case may probably rest. But in view of the extent of the present 
use of the telephone, and the serious abuse which might well arise if prac- 
tices such as those in the instant case are sanctioned, it is at least arguable 
that the protection of the Fourth Amendment might be extended to tele- 
phone communication. 


EvmDENCE — WILLS — CONSTRUCTION: IN GENERAL—RULE AGAINST 
DIsTURBING A PLAIN MEANING. —T left legacies to her nieces, C and L, 
adding, “If either should die before me, the heirs of my niece so dying shall 
receive the share to which such niece would be entitled if living.” C and L 
were made residuary legatees with a like proviso. C died before the testatrix, 
leaving H, her husband, and L, her only next of kin. In a suit by 7’s executor 
to determine the construction of the will, the question was certified to the 
supreme court as to whether the word “ heirs ” as used in the will included H. 
Held, that since there was a statute of long standing in the state under which 
a surviving spouse would take both realty and personalty, by usage the plain 
meaning of the word “heir” included a surviving husband; and, further, 
even if the plain meaning of the term was its technical connotation of one who 
would take realty by descent, such usage made its employment ambiguous, and 
extrinsic evidence is therefore admissible to show the sense in which the 
testatrix used the word in her will. Question answered in the affirmative. 
Hartford-Connecticut Trust Co. v. Lawrence, 138 Atl. 159 (Conn. 1927). 

Where a statute of descent, permitting a surviving spouse to take an 
absolute interest in a decedent’s estate, has been in effect for a long period, 
a number of courts have followed the holding in the principal case, on the 
ground that the primary sense of the word “heir” has by usage come to 
include such a spouse. Lavery v. Egan, 143 Mass. 389, 9 N. E. 747 (1887); 
Morse v. Ward, 92 Conn. 408, 103 Atl. 119 (1918). In many states, however, 
such an interpretation has been limited to legatees of personalty or bene- 
ficiaries of an insurance policy. Wilburn v. Wilburn, 83 Ind. 55 (1882); 
Alexander v. Northwestern Masonic Aid Assoc., 126 Ill. 558, 18 N. E. 556 
(1888); Lincoln v. Aldrich, 149 Mass. 368, 21 N. E. 671 (1889). But the 
second basis for the decision, the holding that where such a statute exists, the 
word “heir” is at least ambiguous and therefore extrinsic evidence will 
be admitted to show the testatrix’s meaning, represents a novel step away 
from the so-called rule against disturbing a plain meaning. In similar cases 
this rule has been held to preclude the admission of such evidence. Ruggles v. 
Randall, 70 Conn. 44, 38 Atl. 885 (1897); Im re Green, [1914] 1 Ch. 134. 
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See Holmes, The Theory of Legal Interpretation (1899) 12 Harv. L. Rev. 
417. This modern vestige of the common law concept that words in a written 
instrument possess a rigid legal meaning, has found particular application in 
the interpretation of wills. Polsey v. Newton, 199 Mass. 450, 85 N. E. 574 
(1908); National Society v. Scottish National Society, [1915] A. C. 207; 
Marquette v. Marquette’s Executors, 190 Ky. 182, 227 S. W. 157 (1921). 
Thus the word “ heirs ” has usually been construed in its historical and tech- 
nical connotation. Wéilkins v. Ordway, 59 N. H. 378 (1879); Tillman v. 
Davis, 95 N. Y. 17 (1884); Braun v. Mathieson, 139 Iowa 409, 116 N. W. 
789 (1908). A few courts, however, have taken a more liberal view in in- 
terpreting the sense in which words are used in a will. Robb’s Estate, 37 S.C. 
19, 16 S. E. 241 (1891) (“sister”); Kohl v. Frederick, 115 Iowa 517, 88 
N. W. 1055 (1902) (“inherit”); McDole v. Thurm, 276 Ill. 200, 114 N. E. 
542 (1916) (“wife”). See (1923) 37 Harv. L. Rev. 278. The court in the 
principal case practically attains the more liberal view by admitting extrinsic 
evidence to explain the ambiguity which they find existed in the use of the 
word “heirs.” 


INTERSTATE COMMERCE — PoWERS OF STATES—STATE REGULATION OF 
Motor Bus ENGAGED IN INTERSTATE CoMMERCE. — The plaintiff brought a 
bill in equity to restrain the Rhode Island officials from interfering with the 
operation of the plaintiff’s bus lines. The proof showed that the plaintiff was 
in fact running busses between two cities in Rhode Island but his route was 
so planned as to run a few miles through a thinly settled portion of Massa- 
chusetts. The Rhode Island public utilities commission had found that the 
plaintiff had no bona fide intention of engaging in the interstate transportation 
of passengers but was diverting the bus line routes as a subterfuge to avoid 
state regulation. Held, that the plaintiff had not established a case for pro- 
tection under the Federal Constitution. Preliminary injunction denied. 
Inter-City Coach Co. v. Atwood, 21 F.(2d) 83 (D. R. I. 1927). 

The present decision may not be supported, if it is based on the ground that 
the transportation is not interstate. It is settled that where there is trans- 
portation between termini in the same state over a route lying partly outside 
the state, the commerce is interstate. Hanley v. Kansas City So. Ry., 187 
U. S. 617 (1903); Western Union Tel. Co. v. Speight, 254 U. S. 17 (1920). 
Cf. Lehigh Valley R. R. v. Pennsylvania, 145 U. S. 192 (1892); Ewing v. 
City of Leavenworth, 226 U. S. 464 (1913). See (1913) 26 Harv. L. Rev. 
457. And the intention of evading the application of local law should not 
change the character of the transportation, since whether a given transaction 
is interstate commerce is solely a question of fact. Kirmeyer v. Kansas, 236 
U. S. 568 (1915); Western Union Tel. Co. v. Speight, supra. See (1925) 3 
Tex. L. Rev. 204; (1925) 73 U. or Pa. L. Rev. 210. The principal case may, 
however, be supported on the ground that this particular kind of interstate 
commerce is, in the absence of:action by Congress, the proper subject of local 
regulation. The Supreme Court has held that there may be no local regula- 
tion, save for the promotion of public safety and the conservation of high- 
ways, with respect to auto vehicles engaged in transportation over a route 
the termini of which are in different states. Buck v. Kuykendall, 267 U. S. 
307 (1925); Bush & Sons Co. v. Maloy, 267 U.S. 317 (1925). Cf. Inter- 
state Busses Corp. v. Holyoke St. Ry., 273 U.S. 45 (1927). But where, as in 
the principal case, the termini are in the same state there is a strong basis 
for a distinction from the Buck case, and it may be urged that under such 
circumstances the commerce may properly be regulated by the states as a 
matter of local concern not requiring uniform legislation. Cf. Pennsylvania 
Gas Co. v. Pub. Serv. Comm., 252 U. S. 23 (1920); Port Richmond, etc. 
Ferry Co. v. Board of Chosen Freeholders of Hudson County, 234 U. S. 317 


(1914). 
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LIBEL AND SLANDER — PRIVILEGE —— NEWSPAPER PUBLICATION OF CIVIL 
PLEADINGS BEFORE HEARING OR TRIAL. —A statute provided that “an action, 
civil or criminal, cannot be maintained against a . . . newspaper, for the pub- 
lication therein of a fair and true report of any judicial . . . or other public 
and official proceedings, without proving actual malice in making the report.” 
N. Y.C. P. A. § 337. One X filed a suit against the plaintiff for fraud. Before 
a hearing on this suit, the defendant newspaper published the allegations. The 
plaintiff brought an action for libel, insisting that the allegations were false 
and defamatory. The defendant pleaded privilege, on the ground that the 
article was a fair report of a judicial proceeding published without malice. 
Judgment was given for the plaintiff, but on appeal by the defendant this was 
reversed in the Appellate Division. The plaintiff appealed. Held, that the 
rule of privilege applies to pleadings which, though filed, have not yet come 
before a judge. Judgment affirmed. Campbell v. New York Evening Post, 
245 N. Y. 320, 157 N. E. 153 (1927). 

It has been a well-settled rule of the common law that the qualified privi- 
lege of newspapers in publishing a report of judicial proceedings does not 
extend to pleadings before trial. Cowley v. Pulsifer, 137 Mass. 392 (1884); 
Finnegan v. Eagle Printing Co., 173 Wis. 5,179 N. W. 788 (1920). But cf. 
Mengel v. Reading Co., 241 Pa. 367, 88 Atl. 660 (1913). Some departure 
from this rule was shown by a case holding that the publication of exceptions 
to an administrator’s account, before judicial notice had been taken was 
privileged. Good v. Grit Pub. Co., 36 Pa. Super. 238 (1908). Cf. Belo v. 
Lacey, 111 S. W. 215 (Tex. Civ. App. 1908) (statute). The instant case does 
away entirely with the incongruous result of the “ open-court ” test, which 
has made ex parte applications and motions in chambers privileged. Usill v. 
Hales, 3 C. P. D. 319 (1878). Metcalf v. Times Pub. Co., 20 R. I. 674, 
40 Atl. 864 (1898). The rule rests, in policy, on the “ distinction between 
what takes place in open court and that which is done out of court by one 
party alone.” Cowley v. Pulsifer, supra, at 395. Practically, the distinction 

‘is no longer efficacious or rational, though it probably has had some effect in 
protecting litigants from unnecessary publicity. Cf. (1927) 27 Cox. L. Rev. 
225. If the court adjourns a case, publication might be privileged since 
there has been a judicial proceeding; yet the court has not passed upon the 
pleadings. A technical basis for the rule has been that a pleading is not a 
judicial proceeding. Cf. (1926) 24 Micu. L. Rev. 491, 492. Although this 
basis may be questioned, the court, taking a view of logical consistency and 
public convenience contrary to that of the common law, had no difficulty in 
finding it a “ public proceeding ” within the meaning of the act. Contra: 
Ilsley v. Sentinel Co., 133 Wis. 20, 113 N. W. 425 (1907). 


MortTGAcEs — ASSUMPTION OF MortTGAGE— RIGHT OF MORTGAGEE WHO 
HAS RELEASED PURCHASER FROM DEFICIENCY JUDGMENT. — The plaintiff’s 
testator was the holder of a mortgage given by the defendant B. The de- 
fendant B conveyed to the defendant V who assumed the payment of the 
mortgage. The plaintiff sued for foreclosure, and the property was sold. The 
plaintiff also recovered a deficiency judgment, from which she later released 
V, without the consent of B. The plaintiff then moved for leave to issue 
execution on the deficiency judgment against B. The order was granted and 
B appealed. Held, that the mortgagor, as surety, was discharged by the re- 
lease which the mortgagee gave to the purchaser, as principal debtor. Order 
reversed and motion denied. Wagoner v. Brady, 221 App. Div. 405, 223 N. Y. 
Supp. 99 (1927). : 

In a Lawrence v. Fox jurisdiction a suretyship relation is generally held to 
be created by a creditor-beneficiary contract, such as the assumption of a 
mortgage. See Note (1925) 38 Harv. L. Rev. 502; 2 Jones, MortcacEs 
(7th ed. r915) § 741. But the suretyship rule denying a surety an action 
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against the principal until the former has paid the creditor has been disre- 
garded and substantial damages have been allowed in an action by the 
mortgagor against his grantee. Ross v. Warren, 196 lowa 659, 195 N. W. 228 
(1923). See 3 SUTHERLAND, Damaces (4th ed. 1916) § 765. This is ob- 
jectionable since the grantee is subject to two suits — one by the mortgagor, 
the other by the mortgagee. It has been suggested that in such an action by 
the mortgagor only nominal damages should be recovered, since there is no 
actual loss. See Note (1925) 38 Harv. L. REv. 502, 505. But even this 
futile action which only burdens the courts is avoided by those decisions 
which have applied the suretyship rule. John Deere Plow Co. v. Tuinstra, 
47S. D. 555, 200 N. W. 61 (1924); Hildrith v. Walker, 187 S. W. 608 (Mo. 
App. 1916). The courts have not hesitated to enforce the other incidents 
of the suretyship relation. Thus if an extension of time is given by the mort- 
gagee to the grantee the mortgagor is discharged. Union Mut. Life Ins. Co. 
v. Hanford, 143 U.S. 187 (1892). Contra: Denison University v. Manning, 
65 Ohio St. 138, 61 N. E. 706 (1901). And the decisions are in accord with 
the principal case that a release of the grantee’s personal liability discharges 
the mortgagor. In re Roth, 272 Fed. 516 (N. D. Ohio 1920); Jnsley v. Webb, 
122 Wash. 98, 209 Pac. 1093 (1922); Gilliam v. McLemore, 141 Miss. 253, 
106 So. 99 (1925). This may be criticized since the rule discharging the 
surety can only be justified where it protects the surety from injury, ¢.g., 
where the security for the debt is impaired. Subrogation to a personal right 
of action is immaterial to a surety who has a direct right against his principal 
upon their contract, as the mortgagor does in most jurisdictions. See 1 Wi1- 
LISTON, CONTRACTS (1920) §§ 330, 386; 2 ibid. §§ 1220 et seg. However, the 
decision may be necessary in New York where it has been held that the 
mortgagor-surety has no direct right against the purchaser-principal. Ayers 
v. Dixon, 78 N. Y. 318 (1879). 


RULE AGAINST PERPETUITIES—NeEw York RuvuLE— DISCRETIONARY 
Trust. — The testator directed that a portion of his residuary estate be held * 
in trust for his wife for life, that after her death half of her share should be 
held in trust for his son for life and half for his daughter for life. On the 
death of either child without issue his or her share should be held in trust for 
the other for life, remainder to his or her issue. He empowered the trustees 
to convey to either child the whole of his or her share absolutely after the 
child had reached 21 years, but not unless the trustees felt it wise, considering 
the business capacity of the child. A statute provides that a suspension of the 
power of alienation for more than two lives in being is void. N. Y. REAL 
Property Law (McKinney, 1917) §42; N. Y. Personat Property Law 
(McKinney, 1917) §11. On the death of the testator the son was more than 
21 years old but the daughter was not. The wife died and the son died with- 
out issue. The daughter claimed her life interest in the half of the wife’s 
portion which the son enjoyed for his life. Held, that the trustees did not 
have an absolute power to convey during the life of the son and hence this 
provision was void under the statute. Jn re Perkins’ Estate, 245 N. Y. 478, 
157 N. E. 750 (1927). 

Where property is held under a trust which may not be terminable for more 
than two lives in being at its creation there is an unlawful suspension of the 
power of alienation. Herzog v. Title Guarantee & Trust Co., 177 N. Y. 86, 
69 N. E. 283 (1903). Where, however, the trust is accompanied by a dis- 
cretionary power to convey and terminate the trust there is no unlawful sus- 
pension although the conveyance need not be made for a period of years. 
Robert v. Corning, 89 N. Y. 225 (1882); Deegan v. Wade, 144 N. Y. 573, 
39 N. E. 692 (1895). A more difficult situation arises where, as in the prin- 
_ cipal case, this discretionary power is accompanied by an injunction against 
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its exercise in the absence of certain circumstances. Such an injunction has 
been held not to cause a suspension of the power of alienation where its pur- 
pose was to enable the trustee to sell in a favorable market. Chanler v. N.Y. 
Elevated R. R., 34 App. Div. 305, 54 N. Y. Supp. 341 (1898). But the de- 
cision in the principal case seems sound because in the absence of the specified 
circumstances the trustee has no authority to convey and a conveyance by a 
trustee in contravention of his trust is void. N. Y. REaL Property Law 
(McKinney, 1917) § 105. Had the court decided that the trust did not in- 
volve a suspension of the absolute power of alienation there would have been 
raised a further problem as to the validity of the remainder to the issue of the 
surviving child under the rule against remoteness of vesting engrafted upon 
the New York statutory law. Cf. Matter of Wilcox, 194 N. Y. 288, 87 N. E. 


497 (1909); (1909) 9 Cox. L. REv. 338. 


SALES — IMPLIED WARRANTIES — MANUFACTURER’S LIABILITY TO DONEE. 
— The defendant company, a manufacturer of bottled soda, sold to the B 
drug store. The plaintiff and a friend bought two bottles at this drug store, 
the friend ordering and paying for them both. The soda was consumed on 
the premises. The bottle served to the plaintiff contained some broken glass 
which caused injury. The plaintiff sued the defendant for breach of war- 
ranty. Judgment was given for the plaintiff and the defendant appealed. 
Held, that the plaintiff could recover on an implied warranty by the manufac- 
turer of the purity of the drink to such of the public as became the rightful 
possessor and owner thereof. Coca-Cola Bottling Works v. Lyons, 111 So. 
305 (Miss. 1927). 

Recovery by the sub-vendee for breach of warranty has uniformly been 
denied on the ground that there is no privity of contract between the sub- 
vendee and the manufacturer. Crigger v. Coca-Cola Bottling Co., 132 Tenn. 
545, 179 S. W. 155 (1915); Chysky v. Drake Bros. Co., 235 N. Y. 468, 139 
N. E. 576 (1923); Pelletier v. Dupont, 124 Me. 269, 128 Atl. 186 (1925). 
Contra: Raimwater v. Hattiesburg Coca-Cola Bottling Co., 131 Miss. 315, 
95 So. 444 (1923). Such relief would a fortiori be denied to a donee. 
Cf Gearing v. Berkson, 223 Mass. 257, 111 N. E. 785 (1916). Cases in 
which the courts say that an implied warranty of wholesomeness runs to the 
sub-vendee to establish a duty to use due care should be distinguished. In 
these cases the doctrine of res ipsa loquitur is applied and the action is essen- 
tially tort. Parks v. Yost Pie Co., 93 Kan. 334, 144 Pac. 202 (1914); Catani 
v. Swift & Co., 251 Pa. 52, 95 Atl. 931 (1915); Davis v. Van Camp Packing 
Co., 189 Iowa 775, 176 N. W. 382 (1920). It has been pointed out, however, 
that the action for breach of warranty sounds in tort, as well as in contract, 
being based on deceitful appearances as false representations. 1 WILLISTON, 
Sates (2d ed. 1924) §§ 197, 244a. The instant case, although the first to 
give a donee of a sub-vendee recovery for breach of warranty, may be sus- 
tained on this ground. It is doubtful whether the majority of courts would 
allow such a remedy unless there existed either express representations or 
privity of contract. See Roberts v. Anheuser-Busch Brewery Ass’n, 211 
Mass. 449, 450-52, 98 N. E. 95, 96 (1912). 


TorTS — INTERFERENCE WITH BUSINESS— LIABILITY FOR DAMAGE TO 
Business REPUTATION BY WroncFrut Act.— The plaintiff was lessee of a 
department in a department store owned by one of the defendants and so 
conducted as to give the impression that it was controlled by one proprietor 
and under one management. The other defendant, which was a lessee of 
another department, by fraudulent practices, permitted and encouraged by 
the lessor, sold inferior goods for goods of a superior quality, for which it 
was later convicted of grand larceny. As a result of such improper business 
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practices, the plaintiff's business was almost entirely ruined. These facts 
were alleged in an action brought by the plaintiff against the lessor and the 
lessee. The defendants moved for a dismissal of the complaint. Held, that 
the complaint stated a cause of action, since each party to the arrangement 
was under the duty of conducting its business so as not to bring discredit upon 
the concern as a whole, and the violation of this duty constituted an actionable 
wrong. Motion denied. Jay Bee Apparel Stores v. 563-565 Main Street 
Realty Corp., 130 Misc. 23, 223 N. ¥. Supp. 537 (1927). 

For damages caused by a negligent injury to a contract relation, recovery 
has generally been denied. The Federal No. 2, 14 F.(2d) 530 (E. D. N. Y. 
1926); Conn. Mut. Life Ins. Co. v. New York & N. H.R. R., 25 Conn. 265 
(1856). But see (1926) 40 Harv. L. REv. 302. Cf. Flint v. Robins Dry 
Dock Co., 13 F.(2d) 3 (C. C. A. 2d, 1926). The same result has been reached 
even where the immediate injury was caused by an intentional act. Ins. Co. 
v. Brame, 95 U. S. 754 (1877); Anthony v. Slaid, 52 Mass. 290 (1846). Cf. 
Twitchell v. Nelson, 131 Minn. 375, 155 N. W. 621 (1915). These cases 
would be authority for denying recovery in the principal case if the only loss 
suffered was that of an expectancy of future economic advantage. But there 
was here also an injury to the good will of a going concern. This has been 
protected against intentional injuries from libelous statements. Thorley’s 
Cattle Food Co. v. Massam, 14 Ch. D. 763 (1880); Nat. Life Ins. Co. v. 
Myers, 140 Ill. App. 392 (1908). See Lawrence Trust Co. v. Sun-American 
Pub. Co., 245 Mass. 262, 264, 193 N. E. 655, 656 (1923). And recovery has 
been allowed without proof of special damages where words in disparagement 
of the quality of goods resulted in casting discredit upon their owner in re- 
spect to his business. Marino v. Di Marco, 41 D. C. App. 76 (1913); 
Holmes v. Clisby, 118 Ga. 820, 45 S. E. 684 (1903); Jmgram v. Lawson, 6 
Bing. 212 (N.C. 1840). Having voluntarily entered into such relations with 
the plaintiff that the act of one in this respect appeared to the public to be 
the act of the other, the duty seems justly imposed upon the defendant to 
refrain from any conduct which might, as a result of such relationship, bring 
discredit upon the plaintiff’s business reputation. Hall v. Galloway, 76 Wash. 
42, 135 Pac. 478 (1913); Sullivan v. Waterman, 21 R. I. 372, 39 Atl. 243 
(1898). See (1913) 27 Harv. L. REv. 290. 


WoRKMEN’S COMPENSATION — CONSTITUTIONAL LAW— FoR WHAT PuR- 
POSES CONTRIBUTION TO FUND MAY BE COMPELLED.— An employee of an 
employer coming within the Ohio Workmen’s Compensation Act was injured. 
Since the employer had not elected to make direct payment of compensation, 
he was liable to contribute to the state insurance fund, but had not done so, 
and had become insolvent. The employee applied for compensation from the 
fund. The Industrial Commission refused the application on the ground that 
it could no: recoup this payment, and contended that provisions of the Act, 
requiring payment in such a case from an accumulated surplus were uncon- 
stitutional under the state and federal constitutions. The employee filed 
a petition in mandamus, praying for an order requiring the commission to 
entertain his application. Held, that the applicable provisions of the Act are 
constitutional. Writ allowed. (Four out of seven judges dissented, but a con- 
currence of six was necessary to declare a statute unconstitutional. Oxo 
Const. art. IV, § 2.) State ex rel. Williams v. Industrial Comm., 156 N. E. 
tor (Ohio 1927). 

If workmen’s compensation is effected by means of forced contribution to 
a fund administered by the state, it may be said to be in substance an occu- 
pation tax, levied on those carrying on certain industries, to recoup losses 
incident thereto. See Mountain Timber Co. v. Washington, 243 U. S. 210, 
244 (1917). To be sustained, either under the police or taxing power, the 





BOOK REVIEWS 265 


forced contributions must be applied to public purposes. Loam Ass’n v. 
Topeka, 20 Wall. 655 (U. S. 1874); 1 CooLey, CONSTITUTIONAL LIMITATIONS 
(8th ed. 1927) 264, 1026. See Mountain Timber Co. v. Washington, supra, at 
237, 238. The result in the principal case seems justifiable on the ground 
that the same interest which supports the scheme in its fundamental elements, 
supports also provisions designed to render it smooth-running and of universal 
application. See Fassig v. State ex rel. Turner, 95 Ohio St. 232, 241, 116 N. E. 
104, 107 (1917). It is as much in the interest of the state that employees of 
non-contributing employers should be compensated as that those of contribut- 
ing employers should be. And the Supreme Court has recognized that in- 
solvency is a public hazard, and that banks may be forced to codperate in 
insuring against it. Noble State Bank v. Haskell, 219 U.S. 104 (1911). Cf. 
New England Divisions Case, 261 U. S. 184 (1923); Dayton-Goose Creek 
Ry. v. United States, 263 U. S. 456 (1924). Another factor concerned is 
whether there is involved in this situation “average reciprocity of advan- 
tage” and burden. See Pennsylvania Coal Co. v. Mahon, 260 U. S. 393, 
415 (1922); Noble State Bank v. Haskell, supra, at 111. Cf. Plymouth 
Coal Co. v. Pennsylvania, 232 U. S. 531 (1914). From making careful 
employers share in paying for injuries to employees of those who are care- 
less it is only a short step to making such employers pay for injuries to 
employees of those who cannot contribute to the fund. The requisite public 
interest is present, and the probability of recoupment of the fund is large. 
Cf. McGlone v. Womack, 129 Ky. 274, 111 S. W. 688 (1908); State v. 
Cassidy, 22 Minn. 312 (1875). In a companion case, likewise involving an 
insolvent employer, the Ohio court upheld a provision that in case injury re- 
sulted from non-compliance by the employer with certain requirements, the 
employee should be entitled to an additional award out of the fund. State 
ex rel. Rudd v. Industrial Comm., 156 N. E. 107 (Ohio 1927). The distin- 
guishing factor here is that the “ additional award” is not compensation for 
injury suffered, but a gratuity incident to the imposition of a penalty on the 
defaulting employer. No compelling public interest demands that the em- 
ployee should receive the gratuity at all, and @ fortiori none demands that 
it should be paid through a levy on non-defaulting employers. This latter 
decision seems wholly unjustifiable. 
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Tue Rise oF AMERICAN CIvILIzATION. By Charles A. and Mary R. Beard. 
New York: The Macmillan Co. 1927. Vol. I, pp. 824; Vol. II, pp. 828. 


There are two reasons for discussing this book in a law review. First, a 
knowledge of the history of the United States is essential for a law student or 
a lawyer. Secondly, the authors pay an unusual amount of attention to the 
legal aspects of the nation’s past. 

The medical schools have imposed on the colleges a definite intensive pro- 
gram of pre-medical studies in physics, chemistry, and biology. Although this 
scheme, absorbing a large portion of the college curriculum, tends to deprive 
some men of the philosophical, literary, and social training which would make 
them much better physicians, it has undoubted advantages. Whether the law 
schools should also frame a pre-legal scheme of studies is an interesting ques- 
tion. There have been moments when the reviewer would have been grateful 
for a rule which prescribed at least one subject for law school entrants, even 
if it were as remote from law as geology or the differential calculus, for then 
he could assume one common fund of information from which he could draw 
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illustrations of facts and logical methods with confidence that all the class 
knew what he was talking about. At the present time any allusion to science, 
literature, or history is sure to be meaningless to at least half the college 
graduates in the room. An occasional call for a show of hands has revealed 
only a scattered few who had read Pickwick Papers, and the use of the rela- 
tives of Romeo and Juliet to clarify (supposedly) a complicated pedigree case 
led to an overheard conversation between two students: “ Who were these 
Montagues and Capulets, anyhow? ” 

It is very difficult to demarcate a group of college subjects so obviously 
necessary for law students that they would be comparable to the three pre- 
medical requirements and would justify intensive concentration upon them 
to the consequent neglect of other college courses. Most law teachers would 
agree on only two points in this connection. First, college courses of a legal 
nature like constitutional law and jurisprudence are good for laymen, but 
should be avoided by a prospective lawyer since he will cover these same 
fields much more fully in his law school and had better spend his time in 
college on matters which do not overlap his legal curriculum. Secondly, a 
thorough training in expressing his ideas in the English language is indis- 
pensable. Beyond this, some will argue for concentration in history, others in 
economics and government, others in science, while distinguished advocates 
are not wanting for the old-fashioned Latin, Greek, and mathematics. Psy- 
chology has an important bearing on the mental processes of witnesses and of 
judges, and philosophy prepares the law student to handle abstract concepts. 
In short, it seems probable that there is no single pre-legal curriculum for any- 
body. The contacts of the law are so numerous that any one of a large num- 
ber of fields of knowledge will prove related to it, and the years before law 
school may best be devoted to studying the subjects which the undergraduate 
himself finds most responsive to his own aptitudes and his own interests in 
life at large. 

No law student, however, can afford to be wholly ignorant of economics, 
political science, psychology, the methods of the natural sciences, or English 
and American history. But it is a superstition all too prevalent to suppose 
that it is necessary to take a course in a subject in order to know something 
about it. A chief count in the indictment of college education is that it fails 
to develop a desire for reading books in fields outside of courses. Instead of 
requiring pre-legal courses, a law school might prepare a list of recommended 
books in the fields previously described as essential. These books should be 
both interesting and important. If every law student, prospective or actual, 
were advised to read them, the professor of law would find in his men that 
common background which is so desirable. 

Individuals will differ widely as to such a list, but if the reviewer were 
asked to prepare it, he would include such titles as these: 1 Wallas’ Human 
Nature in Politics and The Great Society; Pickwick Papers and Bleak House; 
William James’ Psychology and Pragmatism; Sumner’s Folkways; Vallery- 
Radot’s Life of Pasteur; the autobiography of Darwin and the chapter of 
reminiscences in his Life and Letters; Lord Acton’s Lectures on the French 
Revolution; Green’s Short History of the English People. 

Until lately, he would have been uncertain what American history to add, 
but now these two volumes by Mr. and Mrs. Beard would be named un- 
hesitatingly. They furnish by far the most stimulating narrative of our 
national past. While the biographical sketches are less alive than those in 





1 It will be noticed that the list contains no book on economics; no contem- 
porary book on this subject seems as stimulating as those named in other subjects, 
but the prospective lawyer should undoubtedly be urged to read some good modern 
book on economics, and he might do worse than go through Adam Smith as well. 
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Trevelyan’s American Revolution or Rhodes’ first seven volumes, these men 
give detailed studies of special periods, and besides their approach is less sig- 
nificant than the Beards’ in relation to contemporary problems. In this book 
our history forms a continuous process down to the present day, and the same 
economic, sectional, and social differences which perplex us are shown to 
have constantly recurred in the past. Not that the economic interpretation 
is made exclusive. It is stressed less than Mr. Beard’s earlier monographs 
would have led one to expect. The surveys of social, educational, literary, 
and artistic conditions at various epochs furnish some of the best chapters. 
What is especially distinctive is the sweep of the book and the total absence 
of the feeling, so common in reading American history, that we are just going 
once more over the same familiar ground. Events take on a fresh conno- 
tation, altogether unsuspected when we learned about them in school, and 
detailed treatment of battles and elections is omitted so that both military 
and political struggles are presented as only part of a deep stream of national 
life, composed often of many diverse currents. Even if the familiar and more 
simple interpretations of events are perhaps sometimes undervalued, for in- 
stance, the influence of abolition upon the formation of the Republican Party 
and the Civil War, the emphasis on fresh factors, such as the desire of 
northern business in 1860 to gain control of the political machinery, is sup- 
ported by abundant and interesting evidence. 

Law students and lawyers should read this book, not only because of the 
importance of history for law, but because the authors show with unusual 
fullness the importance of law in history. It is useful for a lawyer to note 
on the fly-leaves of a history the references to legal topics and the pages 
on which they occur.? In each of these volumes such a list extends for over a 
page. Some items will illustrate the direct importance of the work for an 
introductory knowledge of the history of American law. Thus the first 
volume discusses the position of lawyers in the Colonies,® the legal status of 
women, especially if married,* the application of English law to the Colonies,® 
English control of colonial legislation,® the annoyances of the Stamp Act to 
lawyers,” changes in law at the Revolution,® continental influence on American 
law,® hostility of Jeffersonians to lawyers and Jefferson’s interest in law 
reform,!° Davy Crockett as a “natural born” judge,’ paper money and the 
Constitution’? law and sectional politics,1* the legal status of children, 
piracy of English copyrights,> and the place of the Dartmouth College Case 
in the history of American education.1® The second volume treats of the 
economic features of the Fourteenth Amendment,’ disputes of farmers with 
railroads over claims and rates,1* the part played by lawyers in the writing 
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2 For Darwin’s use of a similar method, suggested to him by Buckle, see 1 
Darwin, Lire anp LETTERS (1901) 61, 128. 

3 Vol. I, pp. 100, 161-62. 

# Vol. I, pp. 133-34, 137-38, 476, 754-59. 

5 Vol. I, pp. 193-04, 207. 

6 Vol. I, pp. 197-99, 201, 203. 

7 Vol. I, pp. 208-09. 

8 Vol. I, pp. 292-96. 

® Vol. I, pp. 446-47. 

10 Vol. I, pp. 474, 487. 

11 Vol. I, p. 540. 

12 Vol. I, pp. 684-87. 

18 Vol. I, pp. 664-67. 

14 Vol. I, pp. 759-61. 

18 Vol. I, pp. 790-01, 797. 

16 Vol. I, pp. 818-29. 

17 Vol. II, pp. 106, 111-14, 117-19. See also Vol. I, pp. 688-89. 

18 Vol. II, pp. 148-50. 
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of mountain state constitutions,’® the I. W. W.,?° the growth of the oil busi- 
ness,*4 the Haymarket bomb affair,” trade unions and labor legislation,?* the 
cropping system and farm mortgages, and judicial appointments and de- 
cisions under Harding.?® And these are only samples. 

Of especial interest is the discussion of the passage. of the Fourteenth 
Amendment in its economic aspects: 


“ While winning its essential economic demands in the federal sphere, the party 
of industrial progress and sound money devoted fine calculation to another great 
desideratum — the restoration and extension of federal judicial supremacy over 
the local legislatures which had been so troublesome since the age of Daniel Shays. 
Restoration was heartily desired because the original limitations imposed by the 
Constitution on the power of the state to issue money and impair contracts had 
been practically destroyed by adroit federal judges imbued with the spirit of 
Jacksonian Democracy. An extension of federal control was perhaps more heartily 
desired because, for nationalists of the Federalist and Whig tradition, those limita- 
tions had been pitifully inadequate even when applied strictly by Chief Justice 
Marshall — inadequate to meet the requirements of individuals and corporations 
that wanted to carry on their business in their own way, immune from legislative 
interference. ... When the problem of defining the rights of Negroes came be- 
fore Congress in the form of a constitutional amendment, experts in such mysteries 
took advantage of the occasion to enlarge the sphere of national control over the 
states, by including among the safeguards devised for Negroes a broad provision 
for the rights of all ‘ persons,’ natural and artificial, individual and corporate.” 26 


Since the book, being intended for general rather than technical reading, 
contains no footnotes or bibliography, the authors’ sources for their views of 
this event cannot be fully éxamined, but two specific quotations are made. 
The speech in Congress of John A. Bingham,?’ although it speaks of improper 
state use of the power of eminent domain, does not otherwise indicate that 
corporate wealth was to be protected by the Amendment but almost entirely 
emphasizes personal liberty. The clauses in the first eight amendments were 
intended, he says, to be made binding upon the states by the new provision. Ex- 
cept for due process and eminent domain, these clauses are entirely concerned 
with personal liberty or with criminal proceedings. And due process in the 
Fifth Amendment had been applied before 1868 only to procedure, so that the 
sweeping application of the words by the United States courts to arbitrary 
state legislation could hardly have been foreseen in 1868, even though similar 
words in state constitutions had occasionally been so construed by state 
courts.28 Finally, Bingham’s intention was not well expressed, since the 
Supreme Court has refused to hold that the first eight amendments are em- 
bodied in the Fourteenth. As for the argument of Conkling in 1882 before 
the Supreme Court ?® that the clause was intended by himself and other 
framers fourteen years before to have the particular meaning which would 
now win his case, it may be observed that insofar as he was not presenting 





19 Vol. II, pp. 156-57. 

20 Vol. II, pp. 162-63. 

21 Vol. II, pp. 177-91. 

22 Vol. II, pp. 232-34. 

28 Vol. II, pp. 202, 212, 235-36, 238-43; also, Vol. I, pp. 644, 647. 

24 Vol. II, pp. 261, 275-76. 

25 Vol. II, pp. 678, 680. 26 Vol. II, pp. 111 et seq. 

27 See the fuller statement in Frack, THE ADOPTION OF THE FouRTEENTH 
AMENDMENT (1908) 231-38. For an interesting sketch of Bingham, see SHOTWELL, 
Drirtwoop (1927) 175. 

28 Corwin, The Doctrine of Due Process of Law before the Civil War (1911) 24 
Harv. L. Rev. 366, 460. 

29 In San Mateo v. So. Pac. R. R., 116 U. S. 138 (1885). See Kenpricx, THE 
JOURNAL OF THE JomnT COMMITTEE OF FIFTEEN ON RECONSTRUCTION (1914) 28-36 
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the journal of the committee a man is not under oath at such moments. It 
recalls the contrary argument for the state in Gitlow v. New York *° that the 
clause was intended merely to protect negroes. In short, although Bingham’s 
comment and that of other members of the Congressional committee * 
plainly indicate that they intended to do more than protect the freedmen, the 
reviewer would like to see more evidence that either the drafters or the di- 
rectors of banks and corporations had the sentence put into the Constitution 
with the deliberate purpose of securing thereby the kind and extent of pro- 
tection from legislatures which was eventually given by the courts. 

Exception may be taken to a few statements where the sting of the text is, 
as a libel lawyer would say, not in the words but in the innuendo. “ The 
British steamer, Lusitania, an auxiliary war craft, heavily laden with ammu- 
nition and carrying a large list of passengers, . . .”°? Is not every British 
merchant vessel an auxiliary war craft? Yet the implication is that she was 
under some peculiar liability to use for naval purposes which had a bearing on 
the right to sink her without warning. 

Again it is said: “E. B. Andrews . . . at Brown University . . . upheld 
the heresy of free silver until for reasons of weight he was compelled to trans- 
fer his scene of activities to the Middle West.” ** The natural inference is 
that he was forced by the Corporation to go, but this is not entirely true.** 
The authors continue: “In the same institution, Lester F. Ward . . . though 
far more radical in the import of his teachings . . . managed, by refraining 
from meddling too much in practical affairs, to keep his chair to the end.” 
The reader would hardly get the impression that Ward was invited to Brown 
nine years after the Andrews affair and after the publication of all his im- 
portant books, in which his views were fully set forth, and that there was 
never the slightest objection raised to his teaching. ‘To refrain from dis- 
charging a “radical” professor is perhaps no credit to a university, but to 
call him when his ideas are widely known is sufficiently unusual to deserve a 
different form of statement. 

In conclusion, attention should be directed to the numerous references to 
legal education,®® ending with this description of our own time: 


“To an ever-increasing audience it became apparent that the law was merely a 
form of social and economic expression, changing with the technology and processes 
of society and to be understood in connection with the living tissue of which it was 
a part. In these circumstances, to the consternation of jurists brought up on the 
common law and ‘the eternal principles of justice,’ there rose and flourished a new 
faith covered by the lugubrious phrase ‘sociological jurisprudence,’ and promul- 
gated by an authority no less distinguished than Roscoe Pound, dean oi the Harvard 
Law School. Under this dispensation, it became fitting for students to inquire into 
the economic and psychological motives of those who made and interpreted the law, 
into the ‘ actual social effects of legal institutions and doctrines,’ and into the social 
forces that had produced the existing order and were bearing lawmakers, lawyers, 
and judges from timeless formalism into an endless development.” 26 


ZECHARIAH CHAFEE, JR. 
Harvard Law School. 





80 260 U. S. 652 (1925). 

81 Flack, op. cit. supra note 27. 

82 Vol. II, pp. 621. 

83 Vol. II, p. 430. It is an ill wind that blows nobody good; Andrews became 
President of the University of Nebraska and induced Roscoe Pound to enter law 
teaching so that the cause of education gained far more than it lost. 

84 His first resignation in 1897 was forced, but was not accepted by the corpora- 
tion; and his second resignation in 1898 was apparently voluntary. Bronson, 
Tue History oF Brown UNIVERSITY (1914) 461-68. 

85 Vol. I, pp. 491, 811, 814, 822; Vol. II, pp. 761-63. 86 Vol. II, p. 762. 
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THE History or ConTeEMPT OF CourT: THE Form or TRIAL AND THE Mone 
oF PUNISHMENT. By Sir John C. Fox. New York: Oxford University 
Press, American Branch. 1927. pp. xxiv, 252. 


The case of Rex v. Almon* was a minor incident in the epic struggle be- 
tween the courts and the press which occupied the middle of the 18th century, 
and Sir John Fox’s studies of its history happily coincide with the bicentenary 
of Wilkes’ birth.2 His criticisms are already well known: the case was duly 
argued before Wilmot, J., and his fellows, the court was about to give judg- 
ment when it was found that the rule had been erroneously entitled Rex v. 
Wilkes instead of Rex v. Almon, and in consequence the proceedings were 
dropped. That was in 1765. In 1802 the papers of the late judge were pub- 
lished by his son, and among them is a draft of the judgment he had proposed 
to give if the case had got that far. It is this document which had the singular 
fate of becoming a leading case on attachment for criminal contempt. Wil- 
mot there asserted that “the issuing of attachments for contempts out of 
court stands upon the same immemorial usage as supports the whole fabric of 
the common law,” and to this clear issue of historical fact Sir John Fox has 
directed his studies. Although the draft-judgment was not published until 
1802, the doctrine was very soon laid before the public by Blackstone, who is 
known to have consulted with Wilmot on some points and may have done so 
here, if- one may judge from verbal similarities. Hotly disputed by the 
pamphleteers and occasionally criticised from the bench, this procedure was 
finally accepted in the 19th century on the strength of Wilmot’s historical 
arguments. 

The author searchingly examines the history of the various elements in the 
situation — contempt, attachment, and examination— in order to test this 
alleged antiquity. Naturally, libel on a judge or court is essentially a press 
offence and it is needless to seek medieval precedents; the nearest seem to be 
cases where parties to litigation abused process-servers, the classical device 
being to make them eat their writ — parchment, wax, ‘and all. The author 
adduces abundant evidence for the proposition that the medieval courts on 
occasion would summarily commit strangers for contempts in the presence of 
the court, and officers and parties for contempts in or out of court, although 
there are also cases where jury trial was employed. But the most laborious 
search has failed to produce a case where a stranger was summarily dealt with 
for a contempt out of court. As for attachment, the word has been curiously 
twisted during its history. At first it meant only process to secure appearance 
in court, and might be by gage and pledge or by the body; but once the party 
was in court, attachment did not prejudice in any way the mode of trial. Only 
in modern times did the word imply that the trial would be by examination 
and not by jury. The history of trial by examination is therefore involved, 
and here Sir John Fox has matter of particular interest. Interrogatories were 
employed by the council from the early 14th century onwards, and by the 16th 
century were characteristic of the chancery and star chamber. It appears that 
the common law judges were often present in the council and took part in 
these examinations and occasionally imported this procedure into their own 
courts, particularly in cases where an official was charged with forgery or de- 
ceit connected with the court and its machinery. When, under the Tudors and 
early Stuarts, attacks were made on the court of high commission for using the 
oath ex officio, they retorted that they were not unique in using trial by exam- 
ination, for the common law courts also used examination instead of juries 
in several instances. “To show that this contention had no foundation in 





1 Wilm. 243 (1765). 
2 London Times, October 17, 1927. 
8 For several examples see Fox, 109, n. 4. 
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fact, it is sufficient to refer to the report of the clerks of the King’s Bench in 
1630 that they could find no instances of the practice of examination except 
of recent date,” is the author’s comment.* We find it difficult to follow the 
author’s objection. The ecclesiastical lawyers had perhaps overstated their 
case when they asserted that the practice was immemorial in the King’s 
Bench, but they showed an impressive line of statutes enabling common law 
courts to try and convict upon examination; indeed Sir John has reproduced 
these statutes, with some others of his own discovery, extending from 1402 
downwards. That the jurisdiction was statutory and not original is beyond 
dispute; but that does not rob the church of its tu quoque retort based on two 
hundred years of King’s Bench practice. In short, the King’s Bench enjoyed 
considerable powers of trying summarily the more usual contempts occurring 
in the fifteenth and sixteenth centuries.° Its failure to vindicate its authority 
led to the star chamber exercising an extraordinary jurisdiction over con- 
tempts against the common law courts as well as against itself. That this was 
urgently necessary will be evident from reading the Paston letters ® and such 
cases as that of a Justice of the King’s Bench who assembled soo bravos and 
waylaid a peer of the realm; when the matter was brought up in the House 
of Lords he excused himself by saying that he did not know that this was 
wrong.’ On the abolition of the star chamber, contempt cases were neces- 
sarily tried in the King’s Bench, which still retained its summary form of 
trial in the statutory cases. But by this time contempt was enlarging its 
meaning; the press was more active and libels on the courts were soon to be 
regarded as constructive contempts. Already at the end of the 16th century 
the Queen’s Bench had ventured to combine for the first time the stringent 
process of attachment with the summary trial by examination in certain cases ® 
of contempts by strangers out of court, instead of the information or indict- 
ment which heretofore had been invariably employed. To say that such sum- 
mary powers as the King’s Bench possessed were derived from the defunct 
star chamber was perhaps largely a debating point. ‘Star Chamber” was 
certainly a term of abuse in the later half of the 17th century. The first prec- 
edent in support of Wilmot’s proposition on contempt by libel comes from 
the year 1721, and so his claim of immemorial antiquity must be reduced to 
the more modest one of 45 years, during which, moreover, practice was by no 
means settled. There is “a series of cases from 1721 to 1731 in which the 
power of the King’s Bench was invoked to punish libels on the Court by at- 
tachment and examination. It is probable that, either on the bench or at the 
bar, Lord Raymond and Sir Philip Yorke were concerned in all of them. The 
next case was .. . in 1744, and then came . . . Almon’s Case in 176s. . 

We find no case in which a stranger, charged with libel or slander out of 
court, of a judge, was punished summarily by a court of common law, from 
the year 1768 until 1873.”® Criminal contempts of the court of chancery, 
however, were summarily punished there from 1744 onwards.1° The connec- 





4 P. 8s. 

5 Pp. 76-82. An ecclesiastical controversialist summed up the situation in 
words which have been recently quoted. See Curtis, The Story of a Notion in the 
Law of Criminal Contempt (1927) 41 Harv. L. Rev. 51, 58, n. 27. 

What the clerks could not find in 1630 was early precedents of examinations 
upon attachment (see the text in Fox, 89); as the author has shown, at p. 86, this 
was an innovation in 1594. 

6 With which compare Bennett, THE PASTONS AND THEIR ENGLAND (1922) 
165-92. 

7 x Potrarp, THe Reon or Henry VII (1913) xvii, citing 3 Rorutr Parwia- 
MENTORUM 649. 

8 P. 86. The inspiration no doubt came from the statute (1601) 43 Exiz. c. 6, 

® P. 114. 10 Pp, 117. 
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tion of the first group of cases with two personalities, and of the second group 
with the intense excitement of the Wilkes affair is highly significant, while it 
is equally clear that the high-handed policy of the houses of Parliament in 
dealing with contempts of the houses has also been a factor in the situation. 

In a concluding chapter the author introduces his English readers to the 
peculiar problems arising out of the impeachment of Judge Peck and the 
transference of Almon’s case to this country. 

The interest which Sir John’s preliminary essays aroused will doubtless be 
increased by the publication of this more elaborate study, which is not only 
learned and original but pleasantly readable as well. The application of his- 
torical criticism to the Notes of Wilmot should serve to bring the whole mat- 
ter into.a more natural atmosphere. He had spoken of “a blaze of Glory,” 
and two of our learned colleagues have asked “Can it be that the ‘ blaze of 
glory’ meet for Tory Judges of George III is to be kept for ever burning 
by the Constitution of the United States?”+4 A similar question might 
also come from certain jurisdictions within the British Commonwealth of 
Nations where the blaze has been particularly refulgent. Sir John Fox, with 
great intrepidity, has tempered the brilliance to merely human eyes, and re- 
duced a piece of out-worn state-craft to a question of law which may now be 
discussed with profit in the light of his own contributions, and, we venture to 
hope, with safety.? 

THEODORE F. T. PLUCKNETT. 

Harvard Law School. 





A TREATISE ON THE CONSTITUTIONAL LimITATIONS. By Thomas M. Cooley. 
Eighth Edition, by Walter Carrington. Boston: Little, Brown and 
Company. 1927. Vol. I, pp. cciii, 730; Vol. II, pp. xix, 733-1565. 


The new matter of this eighth edition, if published independently, would 
not be worth noticing. To judge it by any other standard than that of the 
digest would be inappropriate and cruel. As a digest it is faulty for poor 
arrangement and injudicious sampling. 

In one note we have the bald statement: “Statute restricting right of 
banking to corporations is bad.” For this there is cited one state decision 
pro and one contra. Reverse the order of the citations and in the text you 
may then delete “bad” and insert “valid.” The Wisconsin and Supreme 
Court decisions sustaining such statutes are not cited. For the proposition 
that “wages cannot be required to be computed upon weight of coal as it 
comes from the mine before it is sorted,” there are cited two state decisions 
pro and one contra. The Arkansas and Supreme Court decisions sustaining 
such a statute are not cited. In another note the decisions of the Nebraska 
court and of the United States Supreme Court on weight of bread are cited 
for non-competing propositions without observing that both decisions were 
in the same case and that the judgment of the state court was reversed by the 
Supreme Court. 

Not always is the editor so unreliable. Judge Cooley in writing of judicial 
doubts had said that “a reasonable doubt must be solved in favor of the 
legislative action, and the act be *sustained.” To this Mr. Carrington with 
unblushing verity adds the caveat: “ But the presumption of validity in favor 





11 Frankfurter and Landis, Power of Congress over Procedure in Criminal 
Contempt in “ Inferior” Federal Courts (1924) 37 Harv. L. Rev. roro, 1048. 

12 To the corrigenda might be added a note that Rex v. Watson, 2 T. R. 100 
(1788), referred to on p. 16, involved the corporation of Yarmouth and not that 
of Norwich. 
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of the legislative action is not conclusive.” For this he cites but a single 
Louisiana decision, failing to refer us to his “ List of Cases Cited” with 170 
pages of cases in which courts have considered constitutional issues because 
they deemed them open to independent judicial judgment. In support of 
Judge Cooley’s original statement the eighth edition adds forty-five new cases, 
beginning with Adkins v. Children’s Hospital which some have thought indi- 
cated the contrary, notwithstanding Mr. Justice Sutherland’s prefatory pro- 
fessions. Both author and editor leave the problem unanalyzed. 

It may be doubted whether the best of annotating could make a satisfactory 
modern text out of Judge Cooley’s work. Unless one were to smash the 
mould of the original, a new edition could do little but add new information. 
This is valuable in so far as it facilitates search and makes the survey of 
constitutional controversies more comprehensive. For a birds-eye view of 
legislation affecting private interests, of judicial declarations and concrete 
holdings, this work may deserve a welcome from those whose immediate 
needs are satisfied by a birds-eye view. 

THomas REED PowWELL. 

Harvard Law School. 





THE ESSENTIALS OF INTERNATIONAL PuBLIC LAW AND ORGANIZATION. By 
Amos S. Hershey. Revised Edition. New York: MacMillan Co. 1927. 
pp. xxii, 784. 

For fifteen years the first edition of Professor Hershey’s treatise has served 
as a text in many colleges and as a convenient work of bibliographical refer- 
ence for scholars. But during this period the materials of international law 
have been quite revolutionized, and an earlier revision would have been under- 
taken but for the author’s “ weakened faith in the potency of international 
law ” and his scepticism as to “the stability of the New World Order.” The 
revision is the more to be welcomed at this time because it is based upon a 
conviction that “ mainly due to the agency of the League of Nations, Inter- 
national Law is passing through the greatest period in the history of its 
development.” 

The revised edition deserves to rank among the best of the shorter books 
on international law. To scholars it will prove immensely valuable because 
of the excellent bibliographical notes, not excelled in any American treatise. 
The fact that many of the references to sources of documents could have 
been improved does not greatly impair its value for reference purposes. On 
page 169, for example, a periodical is cited for the text of an American treaty 
instead of the official statutes. On page 161 secondary publications are cited 
for the text of the so-called “Irish treaty,” and on page 163 the reviewer 
regrets to find no citation of British parliamentary papers in connection with 
the discussion of the work of the Imperial Conference of 1926. In the 
chapter on “International Organization and Codperation” references to 
official publications of the League of Nations are too few, and this fact 
impairs the usefulness of the text. Moreover, the League of Nations is 
described more from the wording of the Covenant than from the record of 
the past eight years. Nor is it made sufficiently clear to a student that the 
legislative basis of the “so-called Law of War” dealt with in Part V is of 
uncertain foundation in many parts, such as the Declaration of London. 

The usefulness of the revised edition as a text for students seems to the 
reviewer to be somewhat limited. For students of law, too little emphasis 
is put on decided cases in the frank belief that there are grave objections 
“to the teaching of International Law by the main or exclusive use of the 
‘case system.’” For college students, the emphasis on international or- 
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ganization is a recommendation of the volume. But the reviewer would have 
a college course confined more strictly to international organization and the 
facts of international life. The college student needs to study the nature of 
our international community and the efforts to advance its integration, but 
he will find in this volume only a scant mention of such international agencies 
as the Universal Postal Union. A college course based on this and similar 
texts is bound to be inadequate preparation for a more serious study of inter- 
national law by cases in a law school course. The reviewer would, therefore, 
like to see college courses organized for a study of international relations 


rather than of international law. The shift is already under way in America, 


but the neglect of international law in the law schools still retards it. Pro- 
fessor Hershey has done a great service to both scholars and students in 
publishing this revision, but his book deserves higher rank on the reference 
shelves than in the classrooms. 

MANLEY O. Hupson. 


Harvard Law School. 





Tue Law oF TERRITORIAL WATERS AND MARITIME JURISDICTION. By Philip 
C. Jessup. New York: G. A. Jennings Co., Inc. 1927. pp. xxxviii, 548. 


The author, who was formerly Assistant Solicitor in the Department of 
State and is now Lecturer in International Law in Columbia University, has 
made the liquor smuggling along the American coasts an occasion for a thor- 
ough examination of the law of territorial waters. He avoids any lengthy 
historical introduction and begins with an analysis of the relevant state pa- 
pers and other authorities wherein are set forth the views of some twenty-six 
states on the extent of their claims over the waters adjacent to their coasts. 
There is a great preponderance of opinion in favor of the three-mile limit, and 
the author gives it as his opinion that this is today an established rule of in- 
ternational law. This appears to be going farther than the evidence warrants, 
as some states such as France, Greece, and Turkey have not been consistent 
in the policy they have pursued in this matter, and Portugal, Spain, and 
Uruguay have contended for a wider range; Russia and Italy appear to deny 
the existence of the three-mile rule, and the claims of the Scandinavian 
countries for a four-mile limit are well known, though they were not accepted 
by the belligerent prize courts during the World War. The three-mile limit 
is that which has undoubtedly received the widest acceptance, and has the 
support of such important maritime states as Great Britain, the United States, 
Japan, and Germany and is embodied in important international agreements. 
“ Hovering ” Acts, and other means of protecting national safety, by author- 
ising states to exercise jurisdiction over the waters adjacent to their coasts at 
a greater distance than the marine league, are discussed in the second chapter, 
but from the data which the author gives he rightly concludes that no general 
principle can be deduced therefrom. Chapter III is a detailed examir.ation 
of the rights exercised by a state over its territorial waters in regard to 
fishery, passing vessels, and ships in port. The author proceeds on the com- 
parative method and notes the divergent doctrines enunciated. As a matter 
of practice, he is of opinion that there is little actual divergence between 
courts applying the Anglo-American and Franco-Italian views. Experience is 
leading states to refrain, as far as is consistent with safety, from interference 
in the internal affairs of foreign vessels in their territorial waters. Chapters 
IV to VII deal with the Prohibition Laws and their enforcement, and the de- 
cisions of the courts and of the executive departments of state are fully dis- 
cussed. A useful description of some twenty-seven bays which have been 
claimed as territorial, together with the views of states, courts, and jurists 
thereon, is contained in chapter VIII. We note an error in regard to the 
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report of the case of The Direct U. S. Cable Co. v. The Anglo-American Tele- 
graph Co., where the expression “the Privy Council of the House of Lords ” 
should read “ the Judicial Committee of the Privy Council.” Chapter IX 
deals with the “ Law of the future,” and in it Mr. Jessup examines the proj- 
ects of various international associations on the subject of territorial waters, 
and submits a draft convention. These proposals are conceived in a broad 
and scientific spirit and will command the attention of jurists and statesmen, 
for it is desirable that an end should be made of the divergences which exist 
in regard to this important subject. 

Mr. Jessup’s work is sometimes overburdened with detail and quotations, 
a fault which not infrequently is found in works prepared in fulfilment of the 
requirements of the regulations for the Ph.D. in American universities, as 
was the case with this book, but every one concerned with either the practi- 
cal or theoretical solution of problems affecting territorial waters will find 


assistance in these pages. 
A. Pearce Hiccins. 
Cambridge, England. 





Tue Jupces IN IRELAND, 1221-1921. By F. Elrington Ball. New York: 
» E. P. Dutton and Company. 1927. Two volumes, pp. xxii, 368; vi, 408. 


These interesting volumes serve a double purpose; they supply condensed 
biographies (in the style of the Dictionary of National Biography) of all who 
held judicial office in Ireland from the earliest days down to the new consti- 
tution, with references to sources and chronological tables. In short, they 
are the Irish counterpart of Foss’s book, The Judges of England. And 
secondly, the general chapters are a careful history of the Irish judiciary, its 
members, their politics and connections, and the legal profession in general, 
with some remarks upon the history of the courts in Ireland. At times they 
almost amount to a political history of the island written from the point of 
view of its legal system, which, as Dr. Ball observes, maintained its con- 
tinuity through all the manifold adventures of the people subject to it. Those 
lawyers who have to deal with the Irish reports will, of course, appreciate so 
valuable a work of reference. 

THEODORE F. T. PLUCKNETT. 

Harvard Law School. 





YEAR Book ON COMMERCIAL ARBITRATION IN THE UNITED STATES. Prepared 
by American Arbitration Association. New York: Oxford University 
Press. 1927. pp. X, 1170. 


Thousands of contracts are entered into daily with express provisions for 
arbitration in accordance with the rules of this or that arbitration society, 
trade association, chamber of commerce, semi-commercial club, or govern- 
ment organization. Thousands of others impliedly, and sometimes uncon- 
sciously, incorporate such a provision by reason of the membership of *both 
of the contracting parties in an association equipped with arbitration machin- 
ery. In addition, unnumbered submissions to arbitration by non-members 
take advantage of the plans of existing associations. Heretofore, the rules and 
regulations of such associations have been difficult if not impossible to obtain. 
The American Arbitration Association has rendered a great service to the 
legal profession as well as to others by compiling and most carefully editing 
several hundred sets of such rules, together with other pertinent information 
including an analysis of state laws, the federal law, and foreign laws on the 
subject. As a first venture in this field the book is a revelation of the be- 
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wildering network of uncodrdinated facilities for arbitration that business has 
developed in recent years. But it seems likely to improve the condition it 
chronicles by furnishing a basis and a stimulus for the standardizing of the 
practices of the associations that have heretofore been independently strug- 
gling for a solution of their problems in arbitration without getting much aid 
or encouragement from each other. To the lawyer its wealth of forms will be 
not only useful but curiously suggestive, for they include not only arbitration 
agreements and clauses of submission, but also oaths of arbitrators and wit- 
nesses, awards, bonds, and other documents that correspond in their function 
—and inevitably challenge comparison— with notices, waivers, pleadings, 
entries, and the whole series of familiar court documents. 


NATHAN ISAACS. 
Harvard Business School. 





